
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

ROBERT R. GAGNÉ                                                    PLAINTIFF

VS.            CIVIL ACTION NO.:1:06-CV-0711—LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY,
EXPONENT, INC., et al.                     DEFENDANTS

PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANT STATE FARM FIRE
AND CASUALTY COMPANY'S MOTION TO EXCLUDE THE TESTIMONY AND
REPORT OF PLAINTIFF'S REPLACEMENT COST EXPERT JERRY WIGGINS

[DOC. 434]

Robert Gagné's home was destroyed by Katrina.  Jerry Wiggins was hired to provide an

estimate of the value of his home at the time of loss and what it would cost to replace it. Mr.

Wiggins used Xactimate to determine the values. State Farm did not like the figures provided by

Mr. Wiggins so is challenging his credentials to testify at trial as to Mr. Gagné's loss.

State Farm’s states three reasons why Mr. Wiggins should not be allowed to testify: (1)

Mr.  Wiggins  Wrongly  Relies  Solely  on  Plaintiff's  Representations  as  to  Key Facts;  2)  Mr.

Wiggins  failed  to  Consult  Local  Contractors;  3)  Mr.  Wiggins  is  not  Qualified  to  Offer  his

opinion in this matter. and adds a fourth issue that if allowed to testify then 4) l The Signature

Home, Inc. Addendum to his Report should be stricken.1

Experts are not required to establish scientific certainty or any particular level of certainty

for their opinions to be admissible under  Daubert v. Merrell Dow Pharmaceuticals, Inc.,  509

U.S. 579 (1993). It is only necessary for the opinion be sufficiently reliable to have a tendency to

1 Additionally, in a footnote, State Farm makes an additional argument regarding Actual Cash Value vs
Replacement Value. This argument  is not pertinent  to a Daubert analysis and will not be addressed other than to
say that Plaintiff opposes such a decision without proper briefing by both sides.
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make the existence of any fact of consequence more probable or less probable than it would be

without the expert opinion.  See Tug Danielle M. Bouchard v. Oryx Energy Co., 2001 U.S. Dist.

LEXIS 9164 (E.D. La. June 25, 2001).

State Farm’s criticisms all boil down to disagreements with the assumptions and sources

of information Wiggins relied on in forming his opinions.  "'As a general rule, questions relating

to the bases and sources  of an expert's  opinion affect  the weight to be assigned that opinion

rather than its admissibility and should be left for the jury's  consideration.'"  United States v.

14.38 Acres of Land, More or Less, Situated in Leflore County, Mississippi, 80 F.3d 1074, 1077

(5th Cir. 1996) (quoting Viterbo v. Dow Chemical Co., 826 F.2d 420, 422 (5th Cir. 1987)); see

also  Transcontinental  Gas Pipeline Corp. v.  Societe d'Exploration Section du Solitaire,  S.A.,

2007 U.S. Dist. LEXIS 67691, 2007 WL 2712936 (E.D. La. Sept. 13, 2007)  These are matters

for vigorous cross examination and go to the weight and credibility of Wiggins’s opinions which

are matters for the jury to decide.  They do not render his opinions unreliable and inadmissible.

See 14.38 Acres of Land, More or Less, Situated in Leflore County, Mississippi, supra, Viterbo,

supra, and  Transcontinental Gas Pipeline Corp. v. Societe d'Exploration Section du Solitaire,

S.A., supra.

1. Mr. Wiggins did not wrongly rely solely on Plaintiff's Representations as to Key Facts.

State Farm argues that Mr. Wiggins wrongly relied solely on information provided to him

by the Plaintiff to calculate the loss.  They call into questions the reliability of the data provided

to him by the homeowner,  which ironically,  is  the same standard State Farm used to adjust

Plaintiff's homeowner's claim. Rachel Savoy, the adjuster on Mr. Gagné's claim used Xactimate

and entered the data regarding the quality of the building materials as was told to her by Mr.

2



Gagné. In her deposition in this case, she was asked how she determined a value for the home:

Q. Okay. Let me see that. I just have the one copy. Just for the record, that
100052, and the values on here, would those values that were provided to you or
values that you would have calculated.
A. They are values that we would have calculated from the flood claim work
sheet  that  takes  the square foot  of  the home and then upon visiting with  Mr.
Gagné we discussed the quality of the construction of the materials in his house,
as far as the building materials, the flooring, the carpet. There are different levels
of quality to determine a square foot price. We would take the square foot of his
home, and that is how we came up with the square foot value.
Exh. A at 84:7-22.

She further goes on to say:

....There is a report that you fill out in the program that we use called Xactimate
that we - it is a program to rebuild the home per square foot. So as I was asking
questions, I would be putting it into the computer or the program about whether or
not he had tile, or what type of carpet, granite counter tops, the fixtures, thing of
that nature. And so you would have to input that information into the program for
it to properly be able to assess the rebuild price of a house of its size and quality.
id. at 96:4-16

If State Farm feels that any of the information provided to Mr. Wiggins was false or not

accurate, they will every opportunity to discredit his valuation on cross-examination.

2. Mr. Wiggins was not required to consult local contractors to validate his figures

State  Farm  also  contends  that  Wiggins’s  should  have  contacted  local  contractors  to

validate his figures and cites  Ross v. Metropolitan Property and Casualty Insurance Co., 2008

WL 4793807 (S.D. Miss. Nov. 3, 2008) to support its argument. In that case, the basis for the

estimate was not Xactimate but a square foot times a cost per square foot. Mr. Wiggins did not

use this analysis. Instead he used the exact same program that State Farm uses to compensate
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homeowner's after a loss. State Farm nor Mr. Wiggins  consult local contractors when they do an

Xactimate because it is not necessary.  The Xactimate software already includes the necessary

adjustments based on regional  differences  (see Exh. B at  30:12-23).  The local  standards  are

already built into the software. Ironically, a local contractor was consulted by the homeowner

and his typewritten estimate was provided to Mr. Wiggins. This estimate was provided to State

Farm as part of Mr. Wiggin's disclosure. It is this very report from a local contractor - Signature

Homes - that State Farm is asking to have stricken from Wiggins report  as hearsay2.  Again,

ironically,  this local contractor came up with an estimate higher than Mr. Wiggin's Xactimate

valuation. State Farm wants Mr. Wiggins to consult with local contractors but when the local

contractor's price is higher than the Xactimate valuation, they ask that all such information be

stricken from the record. 

C.  Mr. Wiggins Is Qualified to Offer his Opinion in This Matter

State  Farm’s  claims  that  Mr.  Wiggins  does  not  has  the  requisite  knowledge,  skill,

experience, training, or education to give expert testimony on this subject. Mr. Wiggins. Yet his

resume attached as Exhibit C documents twenty-five years of construction related experience.

Although he has never built a home from the ground up, he has been conducting loss evaluations,

developing  estimates,  claim  evaluations  including  single  family  residences,  hotels,  and

condominiums with restoration values ranging from $50,000.00 to 2,500,000. These included

flood and wind loss evaluations and estimates for property damaged by Hurricane Katrina since

July of 2007.  For six years he did project management for a line of buildings. His duties has

2 State Farm has taken the deposition of Signature Home's owner, Mr. Woffard and has opportunity to question
him extensively about his estimate.
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project manager included scheduling, bid evaluation and sub-contractor procurement as well as

supervision of all phases of construction. He spent another year as Project Manager servicing

Hurricane Fran claims in which his duties included inspection of damages and draft of repair

scopes,  supervision of repair  crews,  ensuring compliance of  building codes and manufacture

specifications. Prior to that he had over ten years of experience doing Due Diligence inspections

which included physical  plant  evaluations  and preparing recommendation and cost  estimates

prior to property acquisition.

Mr. Wiggins brought all of that experience with him when he began his new career as a  a

Loss Consultant in July of 2007. Since then, in addition to estimates he provides for repair and

damage of partial losses, he has performed approximately 100 estimates for complete losses. Of

these, he estimates one-half to have been Xactimate valuations. (Exh. B at 20).

 CONCLUSION

Wiggins  is  qualified under  FRE 702 to  express  the opinions  he has  expressed.   The

Eastern District of Louisiana has denied the motion to strike the experts testimony under similar

facts when the expert is using Xactimate and the Defendant is arguing erroneous information or

lack of experience.

Under similar facts a motion to strike was denied with the court holding that:

Hitchcock's testimony, as narrowed by this Order, centers on what he
observed in his two inspections of Gustings' property. It is undisputed that
he has worked as an adjuster since 2005 and has experience since the
1980s as a contractor and contract estimator. See Opp. at Ex. 5 (Hitchcock
CV). 2 He has experience with the Xactimate estimating system, widely
used in the industry. Id. The Court finds that Plaintiff has made a threshold
showing of reliability, and that his testimony will be helpful to the trier of
fact. Standard can vigorously cross-examine Hitchcock about his
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credentials, his report and the basis for the observations in it, and any
discrepancies between the report and other evidence in the case. See
Daubert, 509 U.S. at 596 ("Vigorous cross-examination, presentation of
contrary evidence, and careful instruction on the burden of proof are the
traditional and appropriate means of attacking shaky but admissible
evidence.").
See Gustings ex rel. Gustings v. Travelers & Std. Fire Ins. Co., CIVIL
ACTION NO. 07-4443 SECTION: "N",MAGISTRATE: "1", UNITED
STATES DISTRICT COURT FOR THE EASTERN DISTRICT OF
LOUISIANA, 2008 U.S. Dist. LEXIS 96462, November 18, 2008,
Decided, November 18, 2008.

and 
Because Rake used Xactimate, a program commonly used in the insurance
industry, his opinions are sufficiently reliable. Indeed, the Xactimate
methodology is reliable under Daubert because inputting the same data
into the analysis would reliably result in the same output. Defendant has
failed to show that the expert opinions are so fundamentally unsupported
that they can offer no assistance to the fact-finder. Defendant's argument
regarding data inaccuracies goes more to the weight of the evidence, rather
than its admissibility. The Defendant's concerns about the factual basis of
Rake's reports and opinions are best resolved by vigorous cross-
examination and the presentation of contrary evidence. Daubert, 509 U.S.
at 596.  [*12] 
See Shadow Lake Mgmt. Co. v. Landmark Am. Ins. Co. CV No. 06-4357
SECTION "C", UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF LOUISIANA, 2008 U.S.Dist. LEXIS 86838,
June 17, 2008, Decided, June 17, 2008.

 State Farm’s criticisms of the bases and sources of his opinion may be fertile  for cross

examination, but ultimately,  they go to the weight to be assigned that opinion rather than its

admissibility and should be left  for  the jury's  consideration.  United States v.  14.38 Acres of

Land, More or Less, Situated in Leflore County, Mississippi, 80 F.3d 1074, 1077 (5th Cir. 1996)

(quoting  Viterbo  v.  Dow  Chemical  Co.,  826  F.2d  420,  422  (5th  Cir.  1987));  see  also

Transcontinental Gas Pipeline Corp. v. Societe d'Exploration Section du Solitaire, S.A., 2007
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U.S. Dist. LEXIS 67691, 2007 WL 2712936 (E.D. La. Sept. 13, 2007). 

Accordingly, State Farm’s motion should be denied.

RESPECTFULLY SUBMITTED, this 29th day of December, 2008.

William F. Merlin, Jr.    
William F. Merlin, Jr., MSB 102390
777 S. Harbour Island Blvd., Ste 950
Tampa, FL 33602
(813) 229-1000
wmerlin@merlinlawgroup.com
Attorney for Plaintiff

and

/S/ Jesse B. Hearin, III
Jesse B. Hearin, III, PHV 

                                USDC, So. Dist. Bar 44802
                     La. State Bar 22422

                           1009 Carnation St. Ste E
                Slidell, LA 70460

                   Tel: (985) 639-3377
                      jbhearin@gmail.com

                                                                        Attorney for Plaintiff
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CERTIFICATE OF SERVICE

COMES NOW the Plaintiff, Robert R. Gagné, by and through counsel, who hereby

certifies that I filed the foregoing Plaintiff's Response in Opposition to Defendant State Farm

Fire and Casualty Company's Motion to Exclude the Testimony and Report of Plaintiff's

Replacement Cost Expert Jerry Wiggins with the Clerk of the Court using the ECF system

which will send notification of such filing to all ECF participants of record.

THIS, the  29th day of December, 2008.

By: /S/ Jesse B. Hearin, III
Jesse B. Hearin, III
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