
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

ROBERT R. GAGNÉ                                       PLAINTIFF

VS.            CIVIL ACTION NO.:1:06-CV-0711—LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY,
EXPONENT, INC., et al.         DEFENDANTS

PLAINTIFFS’ RESPONSE TO STATE FARM’S MOTION TO EXCLUDE
EVIDENCE OF “OUT OF STATE CONDUCT”

State Farm’s motion is premature. State Farm seeks a blanket exclusion of a category of 

evidence based simply upon the transmission of documents in response to discovery requests. 

Plaintiff has not indicated that he intends to use any of this evidence at all or in what phase of the 

proceedings or for what purpose the evidence would be introduced. The pretrial process gives 

Plaintiff  the  opportunity  to  indicate  what  evidence  he  intends  to  use,  in  what  phase  of  a 

bifurcated  proceeding  it  might  be  introduced,  and  for  what  purpose  Plaintiff  proposes  it  is 

admissible. The Case Management Order contemplates this orderly narrowing of the issues, in 

part,  so  the  Court  is  not  required  to  make  multiple  decisions  based  upon  possible  uses  of 

evidence that have not been subjected to the rigors of the pretrial process.  The Court can then 

look at  a smaller  and more focused subset  of this  category of evidence after  the extraneous 

discovery  responses  have  been  culled  and  a  party  has  indicated  a  desire  to  introduce  the 

evidence, and for what purpose. To rule now is unnecessary and a waste of the Court’s precious 

resources in that the Court will be required to analyze volumes of documents under the sufficient 

nexus  test  articulated  in  State  Farm Mutual  Auto Insurance Co.  v.  Campbell,  538 U.S.  408  

(2003) when much, if not all of the analysis may prove unnecessary.  
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Plaintiff respectfully suggests that motion practice and the pretrial process were designed 

to, and will, narrow the issues and potential evidence that may be admissible. For example, State 

Farm has filed Summary Judgment motions on Plaintiff’s bad faith claims and Exponent has 

done  likewise  on  Plaintiff's  claims  versus  Exponent.  The  dispositive  motion  phase  of  this 

proceeding will further narrow the issues in that claims may be confessed or dismissed by the 

Court.  Such  typical  procedural  events  could  make  this  type  of  evidence  irrelevant  to  the 

remaining proceedings and render the  Campbell analysis unnecessary and moot. Furthermore, 

the  settlement  conference  scheduled  for  January  21,  2009   could  make  such  detailed  and 

voluminous analysis unnecessary.  Finally, should this matter proceed forward past the January 

21, 2009 settlement conference, the pretrial order process will narrow the issues and present the 

Court with distinct and narrow questions of law to analyze – reducing the necessity to analyze 

each and every document proffered in discovery at this point in the litigation.

The  effort  to  seek  a  blanket  exclusion  of  a  particular  type  of  evidence  might  be 

appropriate in a motion in limine context but is premature at this stage of the proceedings. A trial 

court  has  discretion  to  determine  the  order  of  evidence  and  may  defer  a  ruling  on  its 

admissibility.  Fed.R.Evid. 611(a); Anglo California Nat'l Bank v. Lazard, 106 F.2d 693, 705 

(9th Cir.1939), cert. denied, 308 U.S. 624 (1940). The evidence that State Farm seeks to exclude 

has  simply  been  proffered  in  various  discovery  responses.  Defendant  State  Farm  has  not 

identified  with  particularity  what  documents  they  seek  excluded  in  their  Motion.  Rather,  it 

suggests the Plaintiff should justify each and every document in this category that was part of a 

discovery  response.   Such  a  request  requires  adjudicating  the  admissibility  of  numerous 

documents and evidence that may never be formally intended as trial evidence in the case at bar. 
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Robert Gagné and State Farm have a factual dispute about the reasons his claim was 

denied and whether it was the result of a full, fair and thorough investigation of his loss that he is 

entitled to as a State Farm policy holder. He has alleged a breach of State Farm's obligations of 

good faith  and fair  dealing.   He seeks  contractual  damages,  extra-contractual  damages,  and 

punitive damages.  The litigants also dispute whether Exponent, Inc., acted in the capacity of an 

adjuster or administrative agent in connection with the Plaintiff’s claim or as a member of the 

State Farm legal team when they took certain actions in the case at bar.  They dispute whether 

Exponent, as an adjuster/administrative agent, acted in a grossly negligent manner, maliciously, 

or in reckless disregard of the Plaintiff’s rights as to the investigation of his insurance claim. 

The Plaintiff asserts that a decision was made by State Farm to deny the Gagné claim in 

its entirety, not based upon sound adjusting of claims principles: that the Gagné claim warranted 

some  payments  for  wind  damage  on  November  11,  2005  and  certainly  did  not  present  an 

arguable basis for a complete denial;  that the actual bases for denial of the Gagné claim fell 

short of the promises State Farm made to their policy holder when they sold him the policy;  and 

that State Farm's legal defense kicked in prior to meeting its obligations to adjust the Gagné 

claim in a fair and objective manner.  The plaintiff's claim is based, in part, upon circumstantial 

evidence - but so is State Farm's defense.1  

It is for the finder of fact to determine if State Farm jumped the gun on the Gagné claim 

and denied his claim as part of a legal strategy; a legal strategy that may not have ultimately 

1 Plaintiff's Response to State Farm's Motion for Summary Judgment and his Response to Exponent, Inc.'s Motion 
for Summary Judgment will traverse the facts that support his allegations in detail. The pretrial process will 
further hone the issues, supporting evidence and clarify disputes. Plaintiff respectfully suggests that these 
processes will aid the Court should Plaintiff seek to introduce Out of State Conduct and connect it with the facts 
of this case.
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conflicted  with their  duties  as  an insurer  in  many neighborhoods and circumstances  but  did 

conflict with those duties as applied to the home at 328 Puunani Place in South Diamondhead.  

State Farm’s motion makes several arguments about the dangers of out of state conduct 

being used in a case in chief. Plaintiff concedes that other than in rare instances such as where 

like conduct would impeach sworn testimony, it is generally inadmissible. Plaintiff understands 

and respects that State Farm's conduct in handling the Gagné claim is the inquiry during the 

contractual phase of his trial.   However, should a Mississippi plaintiff prevail on his contract 

claim and convince the Court that the harm that befell him required a punitive damages claim, 

such evidence may or may not be admissible in the punitive phase of his trial.  It will depend 

upon the harm that was established at trial and its nexus to any proposed evidence. This request 

by State Farm is not ripe for adjudication at this time.

The United States Supreme Court in State Farm Mutual Auto Insurance Co. v. Campbell,  

538 U.S. 408 (2003), makes clear that while this type of evidence demands close scrutiny, it still 

may be probative when it  demonstrates  the deliberateness  and culpability  of the defendant’s 

action  in  the  case  at  bar  and has  a  specific  nexus  to  the  harm suffered  by the  plaintiff.  In 

Mississippi, one could fairly assume that such a decision would best be made at the close of the 

Plaintiff’s contractual claims when the Court analyzes the harm to the plaintiff and whether it 

warrants  a  punitive  damages  instruction.  At  the  very  least,  as  this  Court  has  done  in  prior 

proceedings, the analyses of such evidence would best be handled in the motion in limine stage 

of this  litigation.   Plaintiff  respectfully suggests  that  the bifurcation of the punitive damages 

phase of trial in Mississippi provides a clearer opportunity for such evidence, if it survives the 

nexus test, to be introduced with a limiting instruction and at such a time in the proceeding that it 

satisfies the concerns of the law that such evidence not be used in such a way as to confuse the 
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jury from its proper focus – the egregiousness of State Farm's conduct in handling the Plaintiff's 

claim.

Plaintiff has not collected and sought evidence of State Farm’s other acts of improper 

claims  handling  for  purposes  of  proving  State  Farm  misbehaved  before,  therefore  they 

misbehaved in the handling of the Gagné matter. Plaintiff  agrees that such a tactic would be 

improper. Fortunately in Mississippi, the contract portion of Plaintiff’s claim and the punitive 

phase are generally bifurcated. This allows a clear and useful delineation between what type of 

issues  may be  raised  in  the  Plaintiff’s  contract  claim and what  issues  may be raised in  the 

punitive  damages  phase.  Plaintiff  does  contend  if  he  prevails  on  his  contract  claim and  he 

convinces  the Court  that  the defendant’s  actions  warrant  a punitive damages  instruction that 

other acts evidence from Mississippi and other states may be probative to the very limited issues 

of the deliberateness and culpability  of Defendant’s  actions  viz  a viz the Plaintiff.  Campbell 

makes this clear. Plaintiff suggests the nexus test should be applied at this point in the process. If 

the evidence survives the nexus test, then the narrow limiting instruction espoused in Campbell 

would be read and the Court would take whatever measures it deemed necessary to ensure that 

the jury understood the limited use of the evidence. If Plaintiff indicates in their pretrial motion 

that they intend to use out of state conduct in the contract phase of their trial, then it would have 

to be very unique circumstances for out of state conduct to be admissible. 

The Mississippi Supreme Court has adopted the rule that a motion in limine “should be 

granted only when the trial court finds two factors are present: (1) the material or evidence in 

question will  be inadmissible  at  a  trial  under  the rules of  evidence;  and (2) the mere  offer, 

reference,  or statements  made during trial  concerning the material  will  tend to  prejudice the 

jury.” Mississippi Transportation Commission v. Bridgforth, 709 So.2d 430, 435 (Miss. 1998). 
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Before  granting  a  motion  in  limine,  courts  must  be  certain  that  such action  will  not 

unduly restrict the opposing party’s presentation of its case.  Whittley v. City of Meridian,  530 

So.2d 1341, 1344 (Miss. 1988). “Unless evidence meets this high standard, evidentiary rulings 

should be deferred until trial so that questions of foundation, relevancy and potential prejudice 

may be resolved in proper context.” Id. See also Scarboro v. Travelers Ins. Co., 91 F.R.D. 21, 22 

(E.D. Tenn. 1980) (Motions in limine to exclude evidence are disfavored and a better practice is 

to deal with admissibility questions as they arise at trial.) If evidence is not clearly inadmissible, 

evidentiary rulings must be deferred until trial so that questions of foundation, relevancy, and 

prejudice can be resolved in context. See Hawthorne Partners, 831 F. Supp. at 1401. Denial of a 

motion in limine does not necessarily mean that all evidence contemplated by the motion will be 

admitted at trial and instead, denial of such a motion means only that without the context of trial, 

the  court  is  unable  to  determine  whether  the  evidence  in  question  should  be  excluded.  See 

United States v. Connelly, 874 F.2d 412, 416 (7th Cir. 1989). 

Though State Farm’s motion is vague, overbroad and premature, Plaintiff does possess 

evidence in this matter that Plaintiff may attempt to introduce at trial during the punitive phase to 

display State Farm’s historical  pattern of denying claims in their entirety during catastrophes 

inconsistent with their   duties to certain policy holders under the contract  of insurance.  This 

tendency to  paint  with too broad a  brush then  cling to,  rather  than  correct  claims  errors  in 

catastrophes,  may well lead to some of the evidence discussed in State Farm's motion being 

relevant in this litigation.  The methods State Farm uses to justify,  rather than correct claims 

handling errors in catastrophe situations may well be probative of important issues to the finder 

of  fact.   These  methods  may  include  the  pre-textual  use  of  engineering  firms  to  give  the 

appearance of objective adjustment of certain claims (and plausible deniability).  These tactics 
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and the misleading of certain policy holders as to the actual bases for the denial of their claim – 

at a point when the claimant is entitled to good faith and fair dealing – go to the very heart of 

Robert  Gagné's  claim.    In  the instant  case,  Plaintiff  has alleged  that  State  Farm,  following 

Hurricane Katrina,  denied the Gagné claim as part of a legal strategy rather than as part of a 

good  faith  adjustment  of  his  claim,  that  State  Farm directed,  acquiesced  in  and/or  coerced 

Exponent, Inc. to support them in achieving this result, and that State Farm mislead the Plaintiff 

about the actual bases for denial of his claim in hopes of gaining an advantage in the negotiations 

and/or litigation of the claim. Plaintiff  has also alleged that  State  Farm used such pattern and 

practice, with the help of Exponent, to deny the Gagné claim here. As such, any evidence that 

would have “any tendency” to corroborate Plaintiff’s assertions would be relevant to this matter, 

at least in the limited context contemplated by  Campbell. Plaintiff is entitled to use all of the 

evidence which the Court deems admissible under Rules of Evidence 401, 403 and 406.  Plaintiff 

suggests that to rule now on State Farm's motion would either paint with too broad a brush or 

require  hours  and  hours  of  individualized  analysis  of  discovery  documents  that  is  simply 

unnecessary at this stage of the proceeding.

Plaintiff possesses evidence that State Farm routinely reacts to large scale catastrophes 

where  State  Farm faces  potentially  high  liabilities,  such  as  Hurricane  Katrina  and the  1999 

Oklahoma tornadoes, by engaging in a pattern and practice of denying certain claims as part of 

the litigation strategy while attempting to cover-up any evidence of such motivations with pre-

textual investigations. This type of activity, if proven, would be the exact type of circumstances 

that  would  warrant  a  detailed  and thorough  analysis  of  the  reprehensibility  of  State  Farm's 

conduct towards Robert Gagné.
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If, at the appropriate time, Plaintiff seeks to introduce such evidence and Plaintiff can 

convince the Court that State Farm habitually engages in such pattern and practice, State Farm’s 

out of state conduct may very well be relevant and admissible under Mississippi and Federal 

Rule of Evidence 406. This conduct, if  shown to be State Farm’s routine practice in response to 

catastrophes after which State Farm policyholders file a large amount of claims, might therefore 

be  probative  and not  unduly  prejudicial,  but  rather  go  to  the  very  allegations  of  Plaintiff’s 

Complaint and Amended Complaint. 

CONCLUSION 

Plaintiff  acknowledges that this Court has excluded “out of state conduct involving State 

Farm” in other cases and may ultimately decide, if Plaintiff indicates his intention in the pretrial 

order  to introduce such evidence,  to  exclude some or all  of  the proposed evidence.  Plaintiff 

respectfully suggests that time for such an analysis and decision is premature at this time.  At the 

appropriate time, should Plaintiff seek to introduce such evidence, Plaintiff will bear the burden 

of  convincing  the  Court  this  case  has  a  sufficient  nexus  with  any  evidence  of  other  acts 

(including out of state conduct). Plaintiff respectfully submits that this case is unique due to the 

geographic location, the evidence State Farm chose to ignore that related to the Plaintiff's claim, 

and the harsh position State Farm took – not based upon the facts of the Gagné claim but general 

concerns about an overall legal strategy – when State Farm still was bound by their duties to 

adjust the Gagné claim.  State Farm’s out of state conduct may substantiate Plaintiffs claims and 

ultimately be admissible under the Mississippi and Federal Rules of Evidence. 

For  the foregoing reasons,  Plaintiff  respectfully  requests  that  State  Farm’s  motion  be 

denied. In the alternative, Plaintiff requests that the Motion be taken under advisement until such 

time that the issues be narrowed down via the pretrial process and that the Plaintiff be given the 
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opportunity to argue the specifics of admissibility of any out of state evidence Plaintiff formally 

asserts he intends to introduce  (and for what purpose) in the bifurcated trial process.  Further 

that Plaintiff be given the opportunity, at the appropriate time, to propose a limiting instruction to 

accompany any such evidence that satisfies the Court and the mandates of Campbell.

RESPECTFULLY SUBMITTED, this 29  th   day of December, 2008.

Robert Gagné, Plaintiff

By:  William F. Merlin, Jr.   
William F. Merlin, Jr., MSB 102390
Merlin Law Group, P.A.
777 S. Harbour Island Blvd., Ste 950
Tampa, FL 33602
(813) 229-1000
wmerlin@merlinlawgroup.com

and

By: /s/ Jesse B. Hearin, III__
Jesse B. Hearin, III, PHV 
USDC, So. Dist. Bar 44802
La. State Bar 22422
1009 Carnation St. Ste E
Slidell, LA 70460
Tel: (985) 639-3377
jbhearin@gmail.com
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CERTIFICATE OF SERVICE

I, Jesse B. Hearin, III, one of the attorneys for the Plaintiff, Robert R. Gagne, do hereby 

certify  that  I  have  this  date  electronically  filed  the  foregoing  Plaintiff's  Response  to  State  

Farm's Motion to Exclude Evidence of “Out of State Conduct” with the Clerk of court using 

the ECF system which will send notification of such filing to the following ECF participants:

Philip W. Thomas, Esq.
Philip W. Thomas, P.A.
Post Office Box 24464
Jackson, MS 39225-4464
Email: pthomas@thomasattorney.com

Wayne Williams, Esq.
Webb, Sanders &  Williams, P.L.L.C.
363 North Broadway
Post Office Box 496
Tupelo, MS 38802
Email: wwilliam@webbsanders.com

THIS, the 29  th   day of December, 2008.

 /  s  / Jesse B. Hearin, III__  
Jesse B. Hearin, III
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