
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

ROBERT R. GAGNÉ                                                    PLAINTIFF

VS.            CIVIL ACTION NO.:1:06-CV-0711—LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY,
EXPONENT, INC., et al.                     DEFENDANTS

PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANT STATE FARM FIRE 
AND CASUALTY COMPANY'S MOTION TO EXCLUDE THE TESTIMONY AND 
REPORT OF PLAINTIFF'S EXPERT WITNESS RICHARD HENNING [DOC. 444]

I.  PRELIMINARY MATTER OF AIR FORCE REGULATIONS

State Farm argues that Richard Henning’s testimony is inadmissible in this case because 

he has not obtained the permission of the Air Force to testify and the Air Force has denied such 

permission pursuant to 32 C.F.R. § 97.6(e).   This regulation is one of a species of executive 

agency  regulations  known as  Touhy regulations.   Such  regulations  often  include  provisions 

stating that agency “personnel shall not provide, with or without compensation, opinion or expert 

testimony concerning official [agency, information, subjects, or activities, except on behalf of the 

United States or a party represented by the Department of Justice.”  See e.g. 32 CFR § 97.6(e). 

Such regulations rely upon 5 USC § 301 as providing authority for the agency to promulgate the 

regulations prohibiting expert testimony.

However, numerous courts have held that 5 USC § 301 is merely a housekeeping statute 

authorizing an agency to determine, and internally regulate, which agency personnel should be 

responsible to responding for requests for agency documents and information.  These courts hold 

that Congress did not intend to authorize agencies to resist disclosure of information not subject 
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to a valid privilege or to prohibit present or former employees from testifying as to information 

which the employee has personal knowledge of or based on information which has been released 

to the public.    United States ex rel. Roby v. Boeing Co., 189 F.R.D. 512 (SD Ohio 1999); 

United States v. Lecco, 495 F. Supp. 2d 581 (SD WV 2007) and cases cited therein.  Since the 

U.S. Supreme Court decision in Chrysler Corp. v. Brown, 441 U.S. 281, 299-312 (1979) holding 

§ 301 is merely a housekeeping statute which does not authorize substantive regulations with the 

force  of  law  binding  on  the  courts  and  does  not  provide  substantive  authority  to  withhold 

information  or  to  release  privileged  information,  courts  have  repeatedly  rejected  efforts  of 

agencies to avoid the ordinary methods of discovery and to prevent agency employees from 

testifying in depositions and court. See e.g.,  In re Bankers Trust Co., 61 F.3d 465, 470 (6th Cir. 

1995) (Federal Reserve Board regulation requiring subpoenaed party to refuse production of 

confidential  FRB  information,  contrary  to  Federal  Rule  of  Civil  Procedure  34,  was  not 

authorized  by  the  Housekeeping  Statute  and  "exceeded  the  congressional  delegation  of 

authority"), cert. dismissed, 517 U.S. 1205, 116 S. Ct. 1711, 134 L. Ed. 2d 808 (1996); Exxon 

Shipping  Co.  v.  United  States  Dep't  of  Interior, 34  F.3d  774,  776-78  (9th  Cir.  1994) 

(Housekeeping  Statute  did  not  authorize  regulations  allowing agency to  withhold  deposition 

testimony of federal employees);  In re Cincinnati Radiation Litig., 874 F. Supp. 796, 826-27 

(S.D. Ohio 1995) (Housekeeping Statute did not authorize 1953 Defense Department directive 

on the use of human volunteers in experimental research);  McElya v. Sterling Med. Inc., 129 

F.R.D. 510, 514 (W.D. Tenn. 1990) (Housekeeping Statute did not give Department of Navy 

authority to create general discovery privilege for persons under its jurisdiction). 

The reasons why courts have rejected the kind of argument State Farm makes here are 
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explained thoroughly in Roby where the court reasoned:

The housekeeping statute is designed to permit an executive agency to manage its 
internal  affairs,   including  its  procedures  for  releasing  official  information. 
However, the statute explicitly prohibits an executive agency from invoking the 
statute in order to withhold information. ...
Three  district  courts  in  the  Sixth  Circuit  have  considered  similar  discovery 
questions under the Ethics in Government Act, and each court has ruled against a 
governmental  agency's  attempt  to  restrict  the  district  court's  discovery powers 
under the Federal Rules of Civil Procedure. See Dean v. Veterans Admin. Reg. 
Office, 151 F.R.D. 83, 87 (N.D. Ohio 1993) ("This Court declines to allow an 
employee ethics regulation to curb its own discovery power under Rules 30 and 
34."); In re Air Crash Disaster at Detroit Metro. Airport, 737 F. Supp. 399, 405 
(E.D. Mich. 1989) (refusing to allow the criminal ethics statute to preclude the 
testimony of expert witnesses); McElya, 129 F.R.D. at 514 ("There is certainly no 
privilege with respect to [the navy doctor] giving an expert opinion."). This Court 
also finds guidance in the concurring opinion of Chief Judge Merritt in the case of 
In re Bankers Trust Co., which presented issues similar to this case to the Sixth 
Circuit. In his concurring opinion, Judge Merritt stated, in pertinent part:

   If Congress were to limit a federal district judge's authority to 
order discovery according to the interest of the Federal Reserve, 
the ability of a federal court to perform its most basic function of 
deciding  "cases  and  controversies"  under  Article  III  of  the 
Constitution  would  be  notably  impaired.  Courts  cannot  fairly 
decide cases if they cannot have access to the information needed 
for a fair and objective decision. Even when National Security is at 
stake, federal courts still review documents to determine whether 
disclosure is warranted.

61 F.3d 465, 472-73 (6th Cir.  1995). This Court finds that the same rationale 
holds true for expert and factual testimony as it does for documentary evidence 
for several reasons.

First,  the Federal Rules of Civil  Procedure have been held to have the 
force and effect of a statute. See Sibbach v. Wilson & Co., 312 U.S. 1, 13, 85 L. 
Ed. 479, 61 S. Ct. 422 (1941); see also Title 28 U.S.C. § 2072(b) (1999) ("All 
laws in conflict with such rules shall be of no further force or effect after such 
rules have taken effect."). ... The statutory authority upon which the Government 
relies  in  this  case,  however,  simply does not  give it  the power to  promulgate 
regulations in direct contravention with the Federal Rules of Civil Procedure. The 
last  sentence  of  5  U.S.C.  §  301  states  that  this  statute  "does  not  authorize 
withholding information from the public or limiting the availability of records to 
the public" and was added in 1958, well after Touhy v. Ragen was decided. See 
McElya,  129 F.R.D.  at  514.  The  Court  finds  that  the  Federal  Rules  of  Civil 
Procedure  cannot  be  trumped by  departmental  regulations  that  place  arbitrary 
limits on this Court's discovery powers.
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Second, the Government relies upon 5 U.S.C. § 301, which provides that 
the  DOD  may  prescribe  regulations  "for  the  conduct  of  its  employees,  the 
distribution  and  performance  of  its  business,  and  the  custody,  use  and 
preservation of its records, papers, and property." Section 301, though, is nothing 
more than a general housekeeping statute and does not provide "substantive" rules 
regulating disclosure of governmental information. See Exxon Shipping Co. v. 
United States Dep't of Interior, 34 F.3d 774, 776 (9th Cir. 1994) (concluding that 
nothing in the text of § 301 empowers a federal agency to withhold documents or 
testimony from federal courts). According to the Sixth Circuit, "to allow a federal 
regulation  issued  by  an  agency  to  effectively  override  the  application  of  the 
Federal Rules of Civil Procedure, and, in essence, divest a court of jurisdiction 
over discovery, the enabling statute must be more specific than a general grant of 
authority as found here." See In re Bankers Trust Co., 61 F.3d at 470; see also 
Resolution Trust  Corp.  v.  Deloitte  & Touche,  145 F.R.D.  108,  111 (D. Colo. 
1992) (holding that the Federal Rules of Civil Procedure cannot be abrogated by 
agency regulations); Merchants Nat'l Bank & Trust Co. of Fargo v. United States, 
41 F.R.D. 266, 268 (D.N.D. 1966) ("While the statute gives the Secretary the 
right to restrict disclosures, judicial control over the evidence cannot be abdicated 
to the caprice of executive officers.").
...

Fourth,  Rule  26  of  the  Federal  Rules  of  Civil  Procedure  compels 
production of relevant material that is "not privileged." McElya,  129 F.R.D. at 
514. The Government may,  of course, assert a legitimate evidentiary privilege, 
such as a privilege concerning state or military secrets, as the Supreme Court so 
held in United States v. Reynolds, 345 U.S. 1, 9-10, 97 L. Ed. 727, 73 S. Ct. 528 
(1953) ("Judicial control over the evidence in a case cannot be abdicated to the 
caprice of executive officers."). As the court in McElya explained, "that does not 
mean, however, that an agency head has the authority to create a general privilege 
that  anyone  under  his  current  or  former  jurisdiction  shall  decline  to  produce 
evidence to an adverse litigant  or court unless the agency head decides that  it 
should be produced." Id., 129 F.R.D. at 514. Section 301 does not give an agency 
head such authority. The Government is not claiming that privileged information, 
national security secrets, or DOD's confidential materials will be disclosed if Mr. 
Palmer is allowed to testify.

Finally, the Court notes that the Government cites to the holding of Touhy 
as a means of buttressing its position that Defendant must obtain the DOD's or 
DLA's  permission  before  Mr.  Palmer  is  allowed to  testify  for  Defendant  (see 
524). However, Touhy does not support such a broad reading as the Government 
seeks. The Touhy Court specifically refused to reach the question of an agency 
executive's power to withhold evidence from a court without a specific claim of 
privilege. 340 U.S. at 472-473. No such claim of privilege or national security 
concerns  have been  asserted  by the  Government  in  its  Response.  Rather,  The 
Court agrees with the Fifth Circuit's finding in NLRB v. Capitol Fish Co., 294 
F.2d 868, 875 (5th Cir. 1961), that:
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5 U.S.C.A.  §  22  [now §  301]  cannot  be  construed  to  establish 
authority  in  the  executive  departments  to  determine  whether 
certain papers and records are privileged. Its function is to furnish 
the  departments  with  housekeeping  authority.  It  cannot  bar  a 
judicial determination of the question of privilege or a demand for 
the production of evidence found not privileged. . . .

294 F.2d at 875. This Court finds that the same holds true for factual and expert 
testimony.  In addition,  we find no compelling  reason to  discard the relatively 
straightforward  discovery  methods  outlined  in  the  Federal  Rules  of  Civil 
Procedure simply because the Government has attempted to mandate a different 
procedure. See In re Bankers Trust, 61 F.3d 465 at 470.

The Air Force regulations, which rely on 5 USC § 301 for authority, do not have the 

force of law.  Chrysler Corp. v. Brown, 441 U.S. 281, 299-312 (1979).  The Federal Rules of 

Civil Procedure and the Federal Rules of Evidence do have the force and effect of statutory law 

and govern both expert testimony and the production of information and the taking of testimony 

by deposition for use either as a discovery device or for other purposes including trial.  Pub. L. 

No. 93-595, 88 Stat. 1926 (1974) ; 28 USC § 2072; United States v. Williams, 816 F. Supp. 1, 2 

(DCDC 1993); United States v. Orena, 811 F. Supp. 819 (EDNY 1992); Sims v. Great Am. Life  

Ins. Co., 469 F.3d 870 (10th Cir. 2006).  The Air Force cannot trump the Federal Rules or exempt 

or shield its employees and former employees from those Rules.  Thus, it is the Rules and the 

decision of this court applying the Rules on expert testimony, and not the Air Force regulations 

or a decision by Air Force personnel interpreting and applying Air Force regulations, which 

govern whether Richard Henning may testify in this case as an expert.

II.  STATE FARM’S HEARSAY OBJECTIONS

While  State  Farm is  technically  correct  in  stating  that  if  this  court  excludes  Richard 

Henning’s testimony, his actual report will be hearsay.  However, such a ruling would not mean 

that  the  jury  could  not  hear  what  was  in  the  report.   The  kind  of  data  and  findings  by 
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meteorologists like Henning found in Henning’s report has previously been found, in a similar 

case, to be the type of data reasonably relied upon by engineering experts in the field and upon 

which they may rely in forming their opinions.  See Weiss v. Allstate Ins. Co., 512 F. Supp. 2d 

463 (ED La 2007)  An expert is permitted to disclose hearsay in the process of explaining the 

basis for his expert opinion.  F.R.E. 703; Fox v. Taylor Diving & Salvage Co., 694 F.2d 1349, 

1356 (5th Cir. 1983).  Thus, even if Henning’s testimony were excluded, which it should not be, 

Plaintiff’s other experts who reviewed the report and included information in it as part of their 

analysis and the basis of their opinions may explain to the jury what Henning’s report said and 

why they relied upon it or how they used it in forming their opinions.

III.  HENNING’S QUALIFICATIONS

State Farm does not appear to question Henning’s qualifications as a meteorologist or his 

qualifications to express the opinions contained in his report disclosing his opinions in this case. 

Nevertheless,  at  least  some  discussion  of  those  qualifications  is  appropriate  as  his  personal 

experience in doing the kind of analysis done in his report on this case are also relevant to the 

reliability  of  his  methodology  and opinions.  Henning  was  formerly  (official  retirement  date 

12/31/08)  an Aerial  Reconnaissance Weather  Officer  with the 53rd Weather Reconnaissance 

Squadron (commonly referred to as the Hurricane Hunters) who personally directed the flight of 

the  Hurricane  Hunters  into  the  eyewall  of  Hurricane  Katrina  on  August  28,  2005  and  has 

participated  in  over  145 hurricane  eyewall  penetrations  since joining the Hurricane Hunters. 

Henning  was  the  Mission  Director  within  the  53rd  Weather  Reconnaissance  Squadron, 

responsible  for  all  meteorological  data  collection  during  hurricane  penetration  flights  during 

Hurricane Katrina and other hurricanes.  He acted as liaison to the National Hurricane Center 
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regarding all  aspects  of mission planning,  execution and data  transmission.   He has actually 

participated in 145 hurricane eyewall penetrations in other hurricanes since joining the Hurricane 

Hunters.   He  personally  directed  the  flight  of  the  Hurricane  Hunters  into  the  eyewall  of 

Hurricane Katrina on the morning of August 28, 2005.

Henning  possesses  a  Bachelor’s  Degree  and  Master’s  Degree  in  meteorology  from 

Florida State University.   He is also the author of numerous articles and publications on the 

meteorological effects and conditions of hurricanes, including:

Mesoscale  Convective  Processes  and  Their  Link  to  Enhanced  Tropical  Cyclogenesis.  1997. 

Published by Florida State University

● Electrically active mesoscale convective complexes and their link to explosive tropical  

cyclogenesis  22nd American Meteorological Society (AMS) Conference on Hurricanes 

and Tropical Meteorology, May 1997, Fort Collins, Co

● Using  AVAPS  to  observe  advection  patterns  linked  to  convective  bursts  and  rapid 

intensification of tropical cyclones  23rd AMS Conference on Hurricanes and Tropical 

Meteorology, January 1999, Dallas, TX

● Using  200  millibar  reconnaissance  observations  to  predict  the  onset  of  rapid 

intensification 53rd Interdepartmental Hurricane Conference, March 1999, Biloxi, MS

● Using GPS dropwindsondes to analyze the thermodynamic structure of hurricanes  54th 

Interdepartmental Hurricane Conference, March 2000, Houston, TX

● Low level wind maxima observed by GPS dropsondes and their links to changes in the  

intensity  of  Hurricanes  Bret  and  Floyd,  24th  AMS  Conference  on  Hurricanes  and 

Tropical Meteorology, May 2000, Fort Lauderdale, FL
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● Observations of low level  wind maxima using GPS dropsondes and their  link to 200 

Millibar Clues Identifying the Onset of Rapid Intensification  24th AMS Conference on 

Hurricanes and Tropical Meteorology, May 2000, Fort Lauderdale, FL

● Intense very-late-season Caribbean Hurricanes 25th AMS Conference on Hurricanes and 

Tropical Meteorology, April 2002, San Diego, CA

● Gathering  in-situ  data  using  aircraft  reconnaissance  to  investigate  incipient  tropical  

cyclogenesis,  26th  AMS Conference  on  Hurricanes  and Tropical  Meteorology,  April, 

2004, Miami, FL

● The  Intensity  of  wind  gusts  underneath  areas  of  eyewall  convection  in  Hurricanes 

Katrina  and  Dennis  at  landfall,  27th  AMS  Conference  on  Hurricanes  and  Tropical 

Meteorology, April, 2006, Monterey, CA

IV. HENNING’S OPINIONS ARE THE PRODUCT OF THE RELIABLE 
APPLICATION OF RELIABLE PRINCIPLES AND METHODS TO SUFFICIENT 

FACTS AND DATA RELEVANT TO THIS CASE. 

State Farm’s arguments in this case are nearly identical  to its arguments on a similar 

motion in Fowler v. State Farm Fire and Cas. Co., No.1:06CV489-SO-RHW, [Docs 172, 1731]. 

In  Fowler,  this court concluded that Henning’s opinions pass muster and are admissible under 

FRE 702, 703, 403 and  Daubert v. Merrell Dow Pharmaceuticals, Inc.,  509 U.S. 579 (1993). 

See Fowler (Doc. 297 March 28, 20082)   Despite having lost a nearly identical Daubert motion 

nearly 9 months ago, State Farm has added little to its arguments in this motion.  Instead, it 

simply reiterates the same arguments.

1 Collectively attached hereto as Exhibit A
2 Attached hereto as Exhibit B
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State Farm’s position can be boiled down into four issues: (1) Henning’s variance from 

the  December  20,  2005,  National  Hurricane  Center  Tropical  Cyclone  Report  for  Hurricane 

Katrina (“NHC Katrina Report”) in the HurrTrak model; (2) Henning's decision to use different 

conversion factors for his Hurricane Katrina analyses than are typically used by meteorologist 

using similar dropsonde data;  (3) Henning’s use of mesoscale convective features as a factor in 

calculating wind values;  and (4) Henning’s use of the term “likely” and his inability to establish 

the truth of his conclusions with 100% certainty.

Experts are not required to establish scientific certainty or any particular level of certainty 

for their opinions to be admissible under  Daubert v. Merrell Dow Pharmaceuticals, Inc.,  509 

U.S. 579 (1993). It is only necessary for the opinion be sufficiently reliable to have a tendency to 

make the existence of any fact of consequence more probable or less probable than it would be 

without the expert opinion.  See Tug Danielle M. Bouchard v. Oryx Energy Co., 2001 U.S. Dist. 

LEXIS 9164 (E.D. La. June 25, 2001).

Daubert does not require every expert to back his or her opinion with published studies 

that unequivocally support his or her conclusions. See Bonner v. ISP Tech., Inc., 259 F.3d 924, 

929 (8th Cir. 2001) (observing that "there is no requirement 'that a medical expert must always 

cite published studies on general causation in order to reliably conclude that a particular object 

caused a particular  illness'"  quoting  Heller v.  Shaw Indus.,  Inc.,  167 F.3d 146, 155 (3d Cir. 

1999)).  Requiring an expert to find published and peer reviewed data and mathematical models 

that use the same data the expert has observed to generate the same type of opinion the expert 

has  "would  effectively  resurrect  a  Frye-like  bright-line  standard,  not  by  requiring  that  a 

methodology be 'generally accepted,' but by excluding expert testimony not backed by published 
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(and presumably peer-reviewed) studies." Heller v. Shaw Indus., Inc., 167 F.3d 146, 155 (3rd Cir. 

1999).

In situations such as determining causation or timing of damage to coastal lands, the 5th 

Circuit has held that courts cannot rationally expect an expert  to find published peer reviewed 

research based on the same information the expert observed in the field.  It is entirely appropriate 

to base opinions as to the causes of coastal damage on years of experience.  St. Martin v. Mobil  

Exploration & Producing U.S. Inc., 224 F.3d 402, 405-06 (5th Cir. 2000).

State Farm’s criticisms all boil down to disagreements with the assumptions and sources 

of information Henning relied on in forming his opinions.  "'As a general rule, questions relating 

to the bases and sources of an expert's opinion affect  the weight to be assigned that opinion 

rather than its admissibility and should be left  for the jury's  consideration.'"  United States v.  

14.38 Acres of Land, More or Less, Situated in Leflore County, Mississippi, 80 F.3d 1074, 1077 

(5th Cir. 1996) (quoting Viterbo v. Dow Chemical Co., 826 F.2d 420, 422 (5th Cir. 1987)); see 

also  Transcontinental  Gas Pipeline Corp. v.  Societe  d'Exploration Section du Solitaire,  S.A., 

2007 U.S. Dist. LEXIS 67691, 2007 WL 2712936 (E.D. La. Sept. 13, 2007)  These are matters 

for vigorous cross examination and go to the weight and credibility of Henning’s opinions which 

are matters for the jury to decide.  They do not render his opinions unreliable and inadmissible. 

See 14.38 Acres of Land, More or Less, Situated in Leflore County, Mississippi, supra, Viterbo,  

supra, and  Transcontinental Gas Pipeline Corp. v. Societe d'Exploration Section du Solitaire,  

S.A., supra.

A. HENNING’S VARIANCE FROM THE NHC KATRINA REPORT IN THE 
HURRTRAK MODEL IS OBJECTIVELY REASONABLE AND SCIENTIFICALLY 

AND TECHNICALLY VALID
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State Farm contends that Henning’s wind calculations are based on less reliable data than 

is presently available due to his non-reliance on the NHC Katrina Report. Defendants’ position is 

seemingly that the NHC Katrina Report is the only source of reliable data, that it renders actual 

measurements of the intensity of Hurricane Katrina at landfall obsolete, that the data it is derived 

from is not reliable and that any criticism of the NHC revisions by an educated and extremely 

credentialed meteorologist  warrants exclusion of that person’s testimony.   However, Henning 

has addressed these specific criticisms in his declaration in the Fowler case (Fowler Doc 204-23) 

which includes specific citations to Henning’s  Fowler  deposition (Fowler Doc 204-54) and his 

report in the current case (Exhibit E), he did not rely on the amended values in the NHC Katrina 

Report for the following reasons:

● The  wind  value  calculations  stated  in  his  report  were  calculated  by  use  of  a 

software program called HurrTrak and then and then confirmed later through a 

manual analysis of radar, reconnaissance and other sensor measurements.  The 

wind values in the Gagne report are based on a combination of all available data 

(including  both  the  original  NHC  advisories  and  their  revised  December 

estimates),  but  they  are  weighted  heavily  toward  aircraft  reconnaissance  and 

ground based radar data sets since aircraft reconnaissance and ground based radar 

continued to be recorded after conventional anemometers at nearly all weather 

stations along the coast were destroyed. HurrTrak is a tool used by emergency 

management officials and facilities, including FEMA, state and local emergency 

management  agencies,  National  Weather  Service  offices  and  Eglin  Air  Force 

3 Attached hereto as Exhibit C
4 Attached hereto as Exhibit D
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Base.  HurrTrak  takes  the  data  issued  from  the  National  Hurricane  Center 

(“NHC”) advisories and plots that data. The NHC Katrina Report did not alter the 

real-time information that is contained in the advisories for Hurricane Katrina. 

Further, the NHC Katrina Report does not include the same type of data included 

in the advisories on the strength of the winds in each quadrant  and their radius 

from the eye of the hurricane, which is necessary for the analysis performed by 

HurrTrak.

● The NHC Katrina Report relies too heavily on anemometer data that was rendered 

inoperable and stopped transmitting during Hurricane Katrina.

● Employees of Stennis Space Center observed anemometer readings in excess of 

140 mph during Hurricane Katrina.

●  In over 100 years of NHC data, no hurricane with a barometric pressure as low as 

that recorded in Hurricane Katrina has been recorded as having sustained winds as 

low as those reported for Hurricane Katrina in the NHC Katrina Report.

● The NHC Katrina Report  classifies Hurricane Katrina as a Category 3 system 

although the Report acknowledges that Category 4 winds affected the Louisiana 

Coast.

● Several  other  meteorologists  have  criticized  of  the  NHC  Katrina  Report  in 

scholarly meteorological publications.

(Exh. C at ¶ 7, 8; Exh. D at 95; Henning’s Gagne report at pp. 4-7 attached hereto as Exhibit E).

These points call into question the reliability of the data State Farm assumes to be the 

most  reliable  data  for  meteorologists  to  base  opinions  on  despite  the  fact  that  it  is  widely 
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recognized that the data State Farm would treat as infallible is in fact incomplete because the 

instrumentation failed not once but repeatedly.  It is the data which State Farm relies upon, not 

the data used by Henning, which is unreliable.

B. HENNING’S DECISION NOT TO USE A CONVERSION FACTOR IN THE RANGE 
STATE FARM DESCRIBES AS USUAL IS OBJECTIVELY REASONABLE AND 

SCIENTIFICALLY AND TECHNICALLY VALID.

State Farm also contends that Henning’s wind calculations are unreliable because he did 

not apply an industry-standard conversion factor to dropsonde and flight–level measurements. 

This  is  a  mis  characterization  of  Henning’s  report  and  opinions.   As outlined  in  Henning’s 

Fowler Declaration, it is commonly accepted in the meteorological field that a conversion factor 

is applied to dropsonde data as a whole when generalizing the conditions of a hurricane.  (See 

Exh. C).  The NHC applies a conversion factor to the dropsonde readings at a certain point in the 

atmosphere because their analysis is statistically based on assuming that the winds at the surface 

are  lower  than  the  maximum  wind  observed  above  the  surface  and  because  some  of  the 

dropsondes do not submit reliable data at the surface level. In fact, Lieutenant Colonel Henning 

applied “a conversion factor to the larger body of dropsonde data used in calculating the wind 

values of Hurricane Katrina.”  However, extracting the best available and most reliable data to 

calculate the probable meteorological effects of Hurricane Katrina in a particular neighborhood 

and/or  city  at  specific  times  is  a  separate  and distinct  exercise  from calculating  the  general 

conditions of a hurricane when using an average conversion factor is appropriate.

As explained in Henning’s Fowler deposition (and numerous other depositions of his in 

Katrina litigation)  and declaration,  no conversion factor  was used in  regard to  the particular 

dropsonde at issue in because this particular dropsonde functioned properly all the way down to 
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350 meters above the earth’s surface,  was dropped into an area of stratiform precipitation in 

which there was very little convection and approximately 10 minutes prior to the release of this 

dropsonde was when the heaviest convection passed over Pass Christian. Essentially, the 9:22 

a.m. dropsonde measurement is supportive of the position that a reservoir of winds in the range 

of 153 mph were present at  350 meters  above the earth’s surface approximately 10 minutes 

earlier when the heaviest convection passed over Pass Christian causing a greater percentage of 

such  winds  to  reach  the  surface.  Applying  a  conversion  factor  to  this  particular  dropsonde 

reading in an area of low convection (when a low conversion factor of approximately .70 is 

appropriate) would certainly not be indicative of the highest winds that were forced down to the 

earth’s surface during the period of highest convection.

Furthermore, in his Gagne report, Henning explained that the newer dropsondes in use in 

Katrina no longer use the older dropsondes which were widely known to be inaccurate below 

1000  feet.   Instead  they  use  a  newer  technology  which  has  been  studied  carefully  by  the 

Hurricane Hunters of the 53rd Weather Reconnaissance Squadron and NOAA scientists  who 

have found them to be accurate down to levels very close to the surface of the sea.  In their 

studies,  they  have  found  scientific  evidence  that  contrary  to  State  Farm’s  arguments,  the 

strongest winds are not at the highest elevations, but rather are much nearer the ground than 

meteorologists had previously thought.  (Exh. E at 9-10).

Contrary  to  State  Farm’s  arguments,  Henning  did  not  use  high  altitude  dropsonde 

readings to calculate the figures he came up with for wind speeds in the Gagne neighborhood in 

his report.  He used much lower readings to support his opinions as well as a study done by 

another scientist who overlaid lower dropsonde readings onto other weather data to form a more 
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reliable picture of near surface level winds in the area.  (Exh. E at 10, 12).   Henning also backed 

his analysis up with references to published studies he had done himself as well as published 

studies by other meteorologists. 

Throughout his discussion of dropsonde data in the Gagne Report, Henning repeatedly 

refers to numerous studies by other scientists which support his selection of data, his reasoning 

and his methodology. While State Farm may not like Henning’s conclusions, he has shown that 

the data he relies upon is reliable for the purposes for which he used it and that there is a sound 

scientific basis for his reasoning and methodology.

C.  STATE FARM MISCHARACTERIZED HENNING’S DISCUSSION OF TORNADOS 
AND MESOSCALE CONVECTIVE VORTICES OR MCVS

State  Farm’s  discussion  of  MCVs,  tornados  and  certainty  reads  as  if  Henning  had 

concluded that a tornado definitively crossed the Gagne property.   But that is not at all what 

Henning’s report says.  His discussion of MCV’s shows that whether or not a tornado actually 

forms, MCV’s bring down some of the most extreme winds that occur during a hurricane and 

these MCV’s occur frequently in feeder bands and the eyewall of a hurricane.  He concludes that 

Gagne’s property experience periods of extreme winds from MCV’s before the arrival of surge 

and backs  that  opinion  up  with  multiple  types  of  weather  data  from multiple  sources.   His 

opinion does not require the ability to determine with any level of certainty that the MCV’s in 

the area of Gagne’s property actually spawned a tornado.  It merely requires the ability to show 

with reasonable certainty that MCV’s occurred at the location of the Gagne property at the times 

he says they did.  He has more than ample weather data to support that conclusion.

V. CONCLUSION

The Air Force lacks the authority to interfere with the testimony of employee under the 
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Federal  Rules  of  Civil  Procedure  and  Evidence  when  such  testimony  is  based  on  personal 

experience and publicly available data.   After learning of the Air Force's position regarding Mr. 

Henning's testimony, Plaintiff contacted State Farm  and informed them that Mr. Henning was 

available for deposition but needed to be served with a subpoena. State Farm chose not to depose 

Mr. Henning. With that said Plaintiff,  has  no objection to an out of time deposition of Mr. 

Henning if the Court should deny State Farm's Motion to exclude his testimony.

Henning is eminently qualified under FRE 702 to express the opinions he has expressed. 

He has explained the data he relied upon and answered State Farm’s criticisms of his reliance on 

that data.  He has explained his methodology and supported his reasoning and his data selection 

with references to numerous publications of his own research and that of other meteorologists. 

State Farm’s criticisms of the bases and sources of his opinion may be fertile ground for cross 

examination,  but ultimately,  they go ti the weight to be assigned that opinion rather than its 

admissibility and should be left  for the jury's  consideration.  United States v.  14.38 Acres of  

Land, More or Less, Situated in Leflore County, Mississippi, 80 F.3d 1074, 1077 (5th Cir. 1996)

(quoting  Viterbo  v.  Dow  Chemical  Co.,  826  F.2d  420,  422  (5th  Cir.  1987));  see  also 

Transcontinental Gas Pipeline Corp. v. Societe d'Exploration Section du Solitaire, S.A., 2007 

U.S. Dist. LEXIS 67691, 2007 WL 2712936 (E.D. La. Sept. 13, 2007).  As this court ruled in 

Fowler, Henning’s qualifications, data, methodology and opinions satisfy the requirements of 

Rules 702, 703, 401 and 403 and are admissible.

Accordingly, State Farm’s motion should be denied.
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RESPECTFULLY SUBMITTED, this 29th day of December, 2008.

William F. Merlin, Jr.    
William F. Merlin, Jr., MSB 102390
777 S. Harbour Island Blvd., Ste 950
Tampa, FL 33602
(813) 229-1000
wmerlin@merlinlawgroup.com
Attorney for Plaintiff

and

/S/ Jesse B. Hearin, III__
Jesse B. Hearin, III, PHV 

                                USDC, So. Dist. Bar 44802
                     La. State Bar 22422

                           1009 Carnation St. Ste E
                Slidell, LA 70460

                   Tel: (985) 639-3377
                      jbhearin@gmail.com

                                                                        Attorney for Plaintiff
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CERTIFICATE OF SERVICE

COMES NOW the  Plaintiff, Robert  R.  Gagné,  by and  through counsel,  who hereby 

certifies that I filed the foregoing Plaintiff's Response in Opposition to Defendant State Farm 

Fire and Casualty  Company's  Motion to Exclude the Testimony and Report  of  Plaintiff's  

Expert Witness Richard Henning with the Clerk of the Court using the ECF system which will 

send notification of such filing to the following ECF participants:

Philip W. Thomas, Esq.
Philip W. Thomas, P.A. 
P.O. Box 24464
Jackson, MS    39225-4464
pthomas@thomasattorney.com
Counsel for Exponent, Osteraas, Shekerlian, Thomas & Luth, Thomas

Wayne Williams, Esq.
Webb Saunders & Williams, PLLC
363 North Broadway
Tupelo, MS   38804
Counsel for State Farm
wwilliams@webbsanders.com
Counsel for State Farm 

THIS, the 29th day of December, 2008.

By: /S/ Jesse B. Hearin, III__
Jesse B. Hearin, III
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