
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

ROBERT R. GAGNÉ                                                    PLAINTIFF

VS.            CIVIL ACTION NO.:1:06-CV-0711—LTS-RHW

STATE FARM FIRE AND CASUALTY COMPANY,
EXPONENT, INC., et al.                     DEFENDANTS

PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANT STATE FARM FIRE 
AND CASUALTY COMPANY'S MOTION TO EXCLUDE THE PROPOSED 

TESTIMONY AND STRIKE THE EXPERT REPORT OF PLAINTIFF'S EXPERT 
DONALD L. DINSMORE [DOC. 442]

COMES NOW, Plaintiff Robert R. Gagné, and files this his response and memorandum 

brief opposing State Farm’s Motion to Exclude the Proposed Testimony and Strike the Expert 

Report of Plaintiff's Expert Donald L. Dinsmore, joined in by Defendant Exponent, Inc.

APPLICABLE LAW ON ADMISSION OR EXCLUSION OF EXPERT TESTIMONY

Qualifications

Under F.R.E. 702, a witness may qualify as an expert by knowledge, skill, experience, 

training or education.  These methods of qualification are disjunctive.  An expert may qualify by 

any one of these means and is not required to have particular degrees or education.  Friendship 

Heights  Assoc.  v.  Vlastimil  Koubek,  785  F.2d  1154  (4th  Cir.  1986);  Kumho  Tire  Co.  v.  

Carmichael, 119 S.Ct. 1167, 1178 (1999) (stating that "no one denies that an expert might draw 

a conclusion from a set of observations based on extensive and specialized experience.")

State  Farm  would  have  this  court  disqualify  Dinsmore  based  on  its  argument  that 

Dinsmore  has  limited  experience  practicing  law,  has  not  kept  up  with  Florida’s  CLE 
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requirements and has not worked in the insurance industry since 1994.   Dinsmore1 testified  that 

he has taken the CLE requirements but that he is not up to date with reporting what he has taken 

through the proper channels in Florida. Exhibit A at 62-63.  Whether a person has kept up with a 

particular state’s formal CLE reporting requirements has little to do with whether a person has 

knowledge,  skills,  experience,  training  or  education  in  proper  insurance  claims  handling  or 

adjustment practices or even in the field of insurance law.  CLE is not the only means, or even 

the most comprehensive means, of keeping up with developments in any area of law.  It has even 

less to do with keeping up with proper insurance industry practices.

Moreover,  contrary to  the inference  State  Farm would have the court  draw from its 

statements, Dinsmore has not been out of touch with insurance claims practices since 1994.  He 

has had an active insurance claims consulting practice for the last ten years through which he has 

kept  up  with  his  specialized  knowledge  in  insurance  claims  handling  practices.2 Exhibit  B, 

Dinsmore Report at 16-17, 18-29.  He clearly has specialized knowledge concerning insurance 

claims practices sufficient to qualify as an expert in this area under FRE 702.   Earlier this year, 

Donald L. Dinsmore was found qualified to testify as an expert on property casualty insurance 

claims handling practices in the Northern District of Mississippi in Jones v. Reynolds, 2008 U.S. 

Dist. LEXIS 40120; 76 Fed. R. Evid. Serv. (Callaghan) 619 (N.D. Miss. May 16, 2008).

Dinsmore has more than twenty-six years experience as a claims adjuster. He 
has further been involved in insurance consulting for the past ten years. ... The 
court finds that Donald Dinsmore is fully qualified to testify as an expert in 

1. Dinsmore's October 24, 2008 Deposition in this case is Attached as Exhibit A.

2. In  Whiteside v. Infinity Cas. Ins. Co., CASE NO: 4:07-CV-87 (CDL), 2008 U.S. Dist. LEXIS 60512 
(MD Ga. August 8, 2008) the court found a former insurance commissioner who hadn’t been a commissioner in 
twelve years qualified as an expert on claims management issues pointing out that for the last twelve years he served 
as a consultant and expert witness in consumer protection and insurance matters.  Thus the fact that Dinsmore has 
focused on his consulting work in the last ten years does not negatively affect his qualifications.
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insurance claims adjusting based on his resume and curriculum vitae.

Id.  Although the cause of the loss was not a windstorm, there are considerable parallels between 

the causes of action and the testimony found admissible  in  Reynolds and that offered in the 

present case indicating that Dinsmore is well qualified to testify as an insurance claims handling 

expert in this case.

Relevance

Relevant evidence means evidence having any tendency to make the existence of any 

fact of consequence to the determination of the action more probable or less probable than it 

would be without the evidence.  F.R.E. 401  Under F.R.E. 702, expert evidence is relevant if 

“scientific, technical, or other specialized knowledge will assist the trier of fact to understand the 

evidence  or  to  determine  a  fact  in  issue  ...  .”    An expert’s  opinions  are  not  irrelevant  or 

excludable  on  the  theory  that  they  embrace  ultimate  issues  of  fact  unless  the  issue  of  fact 

concerns the mental state or condition of a defendant in a criminal case.  F.R.E. 704.

The basic approach to opinions, lay and expert, in these rules is to admit them 
when helpful to the trier of fact. In order to render this approach fully effective 
and to  allay any doubt  on the subject,  the  so-called  "ultimate  issue" rule  is 
specifically abolished by the instant rule.

Official comments.

Thus, an expert may testify that factual circumstances demonstrate that a person did not 

meet a legal duty that is otherwise defined by the court. See, e.g., Alumbaugh v. Union Pac. R.  

Co., 322 F.3d 520, 525 (8th Cir. 2003); United States v. Hawley, 562 F. Supp. 2d 1017 (ND Iowa 

2008)  Furthermore, an expert who happens to also be an attorney may testify to opinions on 

mixed questions of law and fact.  Askanase v. Fatjo, 130 F.3d 657, 672 (5th Cir. 1997). Aspex 
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Eyewear, Inc. v. E'Lite Optik, Inc., 2002 U.S. Dist. LEXIS 14834, No. 3-98-CV-2996-D, 2002 

WL 1751381 at *34 (N.D. Tex. Apr. 4, 2002); Veazey v. Allstate Tex. Lloyd's, 2006 U.S. Dist. 

LEXIS 8797 (ND Tex 2006) (insurance practices expert who was also an attorney could testify 

as to mixed questions of law and fact;  only opinions  that  were pure legal  conclusions were 

excludable).

Reliability

State Farm takes issue with the facts Dinsmore uses as a basis for his opinions, asserting 

Dinsmore relies upon incorrect or disputed factual assumptions in his analysis including wind 

being a substantial cause of damage in Gagné’s claim.  The facts which State Farm complains 

about are very much in dispute.  Contrary to State Farm’s position, an expert is not bound to 

accept the defendant’s version of the facts and a failure to do so does not render the expert’s 

opinions inadmissible or unreliable.  

As the Federal Circuit explained in Micro Chemical, Inc. v. Lextron, Inc., 317 F.3d 1387, 

1392 (Fed. Cir. 2003)3

When, as here, the parties' experts rely on conflicting sets of facts, it is not the 
role of the trial court to evaluate the correctness of facts underlying one expert's 
testimony. We find the Advisory Committee note to Rule 702 instructive in this 
regard:

When  facts  are  in  dispute,  experts  sometimes  reach  different 
conclusions  based  on  competing  versions  of  the  facts.  The 
emphasis  in the amendment  on "sufficient  facts  or data" is  not 
intended to authorize a trial court to exclude an expert's testimony 
on the ground that the court believes one version of the facts and 
not the other.

See  also  Pipitone  v.  Biomatrix,  Inc.,  288  F.3d  239,  249-50  (5th  Cir.  2002) 
(holding that jury was entitled to hear expert testimony and decide whether to 
accept  or  reject  it  after  considering  whether  predicate  facts  on  which  expert 
relied were accurate). The Advisory Committee note further counsels that "the 

3. Quoted and relied upon by the 5th Circuit in the recent unpublished opinion of Nova Consulting Group, 
Inc. v. Eng'g Consulting Servs., Ltd., 2008 U.S. App. LEXIS 18323 (5th Cir. Tex. Aug. 22, 2008
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trial court's role as gatekeeper is not intended to serve as a replacement for the 
adversary system." Indeed, as the Supreme Court stated in Daubert: "Vigorous 
cross-examination, presentation of contrary evidence, and careful instruction on 
the burden of proof are the traditional and appropriate means of attacking shaky 
but admissible evidence." 509 U.S. at 595. 

State Farm has had the opportunity to depose Dinsmore and will have the opportunity to subject 

his  opinion  testimony  to  vigorous  cross  examination.   That  is  the  appropriate  avenue  of 

addressing  its  disagreement  with  Dinsmore’s  interpretation  of  the  claims  file,  Dinsmore’s 

reliance on Gagné’s other expert’s determination of the cause of the loss and other factual bases 

for Dinsmore’s opinions.  They are not grounds for excluding Dinsmore’s testimony.

DINSMORE’S OPINIONS

Dinsmore’s report starts by reciting his experience in the insurance industry as a claims 

adjuster, a supervisor coordinating the handling of homeowners claims, as a “Special Disaster 

Supervisor  for  State  Farm,  and  as  a  “Hurricane  Hugo  manager”  for  USAA  handling  and 

supervising hurricane claims.  He has supervised and handled claims involving mixed causation. 

He has also supervised the handling of claims involving both all-risk and named perils policies in 

Mississippi.  He also has attended the same annual training used by the National Flood Insurance 

Program for certification for handling flood insurance claims. See Exhibit A at 1-2.  While he 

has worked with the application of insurance statutes in these experiences,  his report clearly 

states that he is not offering legal opinions, but is instead offering opinions from the perspective 

of an insurance claims manager.  Id.

The overwhelming majority of Dinsmore’s report is comprised of opinions concerning 

appropriate insurance claims handling and review procedures employed in the insurance industry 

or adopted by State Farm, what State Farm did and did not do in terms of  adopting and applying 
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procedures for policy interpretation, the appropriate standard of care for insurance professionals, 

and the manner in which State Farm handled and reviewed Gagné’s claims. See Exhibit B. These 

are areas which this court and its sister courts have repeatedly held to be appropriate for expert 

testimony.  See  Tejedor v. State Farm Fire & Cas. Co., 2007 U.S. Dist. LEXIS 3156 (S.D.Miss. 

Jan. 16, 2007); Leonard v. Nationwide Mut. Ins. Co., 1:05cv475 (S.D.Miss. 2007);  Whiteside v.  

Infinity Cas. Ins. Co., CASE NO: 4:07-CV-87 (CDL), 2008 U.S. Dist. LEXIS 60512 (MD Ga. 

August 8, 2008); Lexington Ins. Co. v. Swanson, 2007 U.S. Dist. LEXIS 65443, (Aug. 28, 2007) 

citing  Hangarter v. Provident Life and Acc. Ins. Co., 373 F.3d 998, 1016-18 (9th Cir. 2004); 

Jones v. Reynolds, 2008 U.S. Dist. LEXIS 40120; 76 Fed. R. Evid. Serv. (Callaghan) 619 (N.D. 

Miss. May 16, 2008).

While  Dinsmore’s  opinions  do use the words reasonable and unreasonable where the 

claims handling process standards incorporate a reasonableness standard, he also backs up his 

opinions with specific examples of what State Farm did or did not do. See Exhibit B. Contrary to 

State Farm’s assertions, the 5th Circuit has not labeled all references to reasonableness in expert 

opinions  to  be  legal  conclusions  and  has  not  prohibited  experts  from testifying  as  to  what 

reasonableness standards in various industries require or whether such standards were complied 

with on the grounds that  such testimony necessarily  constitutes  legal  conclusions.    In  both 

Estate of Sowell v. United States, 198 F.3d 169, 171-72 (5th Cir. 1999) and Matthews v. Ashland 

Chem.,  Inc.,  770  F.3d  1303,  1311  (5th  Cir.  1985),  the  5th Circuit  prohibited  the  asking  of 

hypothetical questions to attorney experts that included all the facts of the current case and then 

asked the attorney expert to state an opinion on the specific question that the jury was to decide 

in the case.  Matthews specifically explained that the form of the question was essential to an 
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understanding of the ruling stating:

To understand why the trial judge did not allow the expert to offer [an opinion on 
whether the premises were unreasonably dangerous], it is essential to consider the 
phrasing of Matthews' question. Spanning five pages in the record, it was an all-
inclusive  hypothetical  question  that  assumed  every  fact  relevant,  and  some 
irrelevant,  to  the  case  and  that  ultimately  asked  for  the  expert's  conclusions 
concerning "what happened on May 16th, 1979, and what the origin and the cause 
of the fire was?" Ashland objected that such a broad, all-inclusive question called 
for the expert to voice legal opinions on the case, such as the proximate cause of 
the injuries.

We agree with the trial judge that Matthews was asking his expert to tell 
the  jury  what  result  to  reach  after  having  been  told  all  of  the  facts  possibly 
relevant  to  the  case.  As  we  stated  in  Owen  v.  Kerr-McGee  Corp.,  28  "Rule 
704 . . . does not open the door to all opinions. The Advisory Committee notes 
make it clear that questions which would merely allow the witness to tell the jury 
what result to reach are not permitted. Nor is the rule intended to allow a witness 
to  give  legal  conclusions."   This  is  what  Matthews  was  attempting,  and  we, 
therefore, find no error in the judge's refusal to allow the expert to answer this 
question.

Id.

Hart v. State of Mississippi, 637 So. 2d 1329, 1338-40 (Miss. 1994), likewise, does not 

stand  for  the  broad  principle  that  any  testimony  of  an  expert  as  to  reasonableness  or 

unreasonableness of any action by a party is testimony to a legal conclusion not permitted under 

F.R.E. 702 and 704.  Hart held that where a murder defendant raises justifiable self defense, a 

psychologist could not testify as to whether this particular defendant had reasonable cause to 

think this victim was going to kill him.  The issue was whether in the circumstances of the case, 

it was objectively reasonable to fear the victim would kill the defendant which was both a matter 

within the understanding of the jury on which no expert testimony was needed and an issue that 

was reserved solely for the jury to decide. 

Courts,  including  the  5th Circuit,  routinely  admit  expert  testimony  on  the  subject  of 

whether a particular aspect of what a defendant did or did not do was reasonable in a particular 
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profession or industry and complied with, or breached, a standard requiring that defendant to 

exercise  the  care  that  would  be  exercised  by  a  reasonable  person  in  the  same  industry  or 

profession. A plaintiff can’t meet his burden of proof in a medical malpractice case without such 

expert testimony as to whether the defendant’s actions were reasonable.  See e.g., Noahubi  v.  

Jones, CIVIL ACTION NO. 06-2196, 2008 U.S. Dist. LEXIS 66344, (W.D. La., August 29, 

2008) citing Gordon v. La. State Univ. Bd. of Supervisors, 669 So.2d 736 (La. App. 2 Cir. 1996). 

In such cases where what is reasonable in a given industry or profession is outside the knowledge 

of lay jurors, expert testimony is routinely admitted as to what is reasonable in a battle of the 

experts with the jury listening to it all and deciding in the end which experts to believe and which 

to disbelieve in whole or in part in deciding the ultimate issue.  In this respect insurance claims 

handling is no different than the practice of medicine.  What is reasonable and required by the 

standard of care or unreasonable and a breach of the standard of care in either situation is beyond 

the knowledge of the average lay juror and a proper subject of expert testimony.

Nearly all of Dinsmore’s report and opinions falls squarely within this legitimate area for 

expert  testimony.   He  lays  out  the  standards  of  what  is  required  in  many  areas  of  claims 

handling, draws the jury’s attention to the evidence which in his opinion is relevant to that aspect 

of claims handling, points out what State Farm did or did not do and gives his opinion as whether 

he thinks State  Farm acted reasonably complying  with the relevant  standard at  that  point or 

unreasonably failed to comply with the relevant standard at that point.  He does eventually give 

an opinion on the ultimate issues of the case, but he makes clear in the preamble of his report that 

he is not expressing legal opinions and will not tell the jury how to decide the case. 

Plaintiff  concedes  that  there  are  some  sections  in  the  explanation  of  the  bases  for 
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Dinsmore’s  opinions where caution will  be needed at  trial  in regard to the wording of both 

questions and answers so that it is clear to the jury  that Dinsmore is not attempting to tell the 

jury what the law is, but is instead describing what he considered in his analysis, assumptions 

and  facts  relied  upon  or  is  describing  the  use  by  insurance  claims  personnel  of  statutes, 

regulations or legal principles in the claims handling process.  See e.g., [Exhibit B - Dinsmore 

Report - language on apparent applicable law in Opinion 2, the burden of proof language used in 

subparagraph 4(a).]

CONCLUSION

State  Farm makes  the  overly  broad  assertion  that  Dinsmore  is  totally  unqualified  to 

testify as an expert  on claims handling and that all  his opinions are excludable because they 

amount  to  nothing  more  than  legal  conclusions.   It  relies  primarily  on  an  old  unpublished 

Northern District of Mississippi case which gives no description at all of Dinsmore’s opinions. 

Jefferson v. State Farm Fire & Cas. Co., No. 2:01CV8-B (N.D.Miss. Dec. 3, 2002) sheds no light 

on whether Dinsmore’s opinions in this case are admissible.  As at least two courts have pointed 

out,  it  is  often  difficult  to  discern  where  the  extremely  fine  line  between   between  a  legal 

conclusion and appropriate expert testimony is drawn. U.S. Info. Sys. v. IBEW Local Union No. 

3, 313 F. Supp. 2d 213, 240 (S.D.N.Y. 2004) citing TC Systems Inc. v. Town of Colonie, 213 F. 

Supp.  2d 171,  181 (N.D.N.Y.  2002).   This  would be particularly  true  in  a  highly regulated 

industry where even non-lawyers work with technical statutes and regulations on a regular basis. 

Dinsmore’s deposition and report in this case both show that he is keenly aware that he cannot 

express expert opinions which are legal conclusions.  He has made it clear in his report and his 

deposition  that  he  is  only  offering  opinions  from  the  perspective  of  an  insurance  claims 
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professional as to what standards were applicable to  State Farm’s handling of Hurricane Katrina 

homeowners claims, what State Farm did or did not do in handling Gagné’s claim and how State 

Farm’s actions fit in with or fail to follow that standard.  A comparison of Dinsmore’s evidence 

in this case with the opinion in Jones v. Reynolds, 2008 U.S. Dist. LEXIS 40120; 76 Fed. R. 

Evid. Serv. (Callaghan) 619 (N.D. Miss. May 16, 2008) shows that Reynolds and Tejedor are the 

controlling law here and that Dinsmore’s opinions in this case are admissible.

RESPECTFULLY SUBMITTED, this 26th day of December, 2008.

William F. Merlin, Jr.    
William F. Merlin, Jr., MSB 102390
777 S. Harbour Island Blvd., Ste 950
Tampa, FL 33602
(813) 229-1000
wmerlin@merlinlawgroup.com
Attorney for Plaintiff

and

/s/ Jesse B. Hearin, III__
Jesse B. Hearin, III, PHV 

                                USDC, So. Dist. Bar 44802
                     La. State Bar 22422

                           1009 Carnation St. Ste E
                Slidell, LA 70460

                   Tel: (985) 639-3377
                      jbhearin@gmail.com

                                                                        Attorney for Plaintiff

10



CERTIFICATE OF SERVICE

COMES NOW the  Plaintiff, Robert  R.  Gagné,  by and  through counsel,  who hereby 

certifies that I filed the foregoing Plaintiff's Response in Opposition to Defendant State Farm 

Fire  and Casualty  Company's  Motion  to  Exclude  the  Proposed Testimony and Strike  the  

Expert Report of Plaintiff's Expert Donald L. Dinsmore with the Clerk of the Court using the 

ECF system which will send notification of such filing to the following ECF participants:

Philip W. Thomas, Esq.
Philip W. Thomas, P.A. 
P.O. Box 24464
Jackson, MS    39225-4464
pthomas@thomasattorney.com
Counsel for Exponent, Osteraas, Shekerlian, Thomas & Luth, Thomas

Wayne Williams, esquire 
Webb Saunders & Williams, PLLC
363 North Broadway
Tupelo, MS   38804
Counsel for State Farm
wwilliam@webbsanders.cm
Counsel for State Farm 

THIS, the 26  th     day of December, 2008.

By: /s/ Jesse B. Hearin, III__
Jesse B. Hearin, III
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