
UNITED STATES DISTRICT COURT 
 

EASTERN DISTRICT OF LOUISIANA 
 
STATE OF LOUISIANA,      *   CIVIL NO.: 07-9409 
EX REL, JAMES D. “BUDDY” CALDWELL  * 
        * SECTION: “A” ( 5 ) 
Versus        * 

       * 
ALLSTATE INSURANCE COMPANY,    *   
LAFAYETTE INSURANCE COMPANY,   * 
XACTWARE, INC.,      * 
MARSHALL & SWIFT/BOECKH, LLC,   * 
INSURANCE SERVICES OFFICE, INC.,   * 
STATE FARM FIRE AND CASUALTY COMPANY,  * 
USAA CASUALTY INSURANCE COMPANY,   *  JUDGE JAY C. ZAINEY 
FARMERS INSURANCE EXCHANGE,    * 
STANDARD FIRE INSURANCE COMPANY,   *  MAGISTRATE CHASEZ 
MCKINSEY & COMPANY    * 
*    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    *    

MEMORANDUM IN OPPOSITION TO DEFENDANTS’ MOTIONS TO DISMISS 

 NOW INTO COURT, comes The State of Louisiana through its Attorney General, James D. 

“Buddy” Caldwell, who, respectfully opposes Defendants’ motions to dismiss (Rec. Doc. 70 and 72) 

for reasons more fully set forth below. 

I. The Attorney General’s Basis for Opposition of Defendants’ Motion to Dismiss 

A. Introduction Setting Forth Basis of Opposition 

 This case concerns the antitrust consequences that flow from private regulation of the 

Louisiana insurance market by domestic insurers and their agents operating outside of state 

regulatory authority or control.  Defendants argue, like the hit and run driver, that even though the 

effects of their illegal agreement may be seen, felt and heard in Louisiana commerce, they cannot be 

prosecuted because no one saw or heard the collision or eavesdropped on them at the precise 

moment of agreement. 

 The Attorney General has provided sufficient facts to suggest the existence of a cartel and 
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overt acts in furtherance of it.  All defendants have exhibited a consistent pattern of stifling 

competition based on Louisiana law.  The collective defendants seek to dismiss Louisiana’s state law 

suit based on distortions of the federal pleading requirements found in Twombley and upon the 

centric principle of the Chicago School of Neoclassical Economic thought rejected by Louisiana’s 

Supreme Court.  Defendants provide no reasons for dismissal based on Louisiana law.  

The Attorney General of Louisiana pled all of the elements of his claim, based not upon 

speculation, but rather upon verifiable facts, defendants’ own public admissions, publicly available 

information and congressional testimony.  Moreover, his facts do not conflict with known facts and 

existing law, as Twombley’s did.  The collective defendants failed to meet their burden of proof.  

Their arguments in briefs and memoranda contain affirmative defenses not pled in an answer 

pleading, lack credibility and cannot be verified without discovery.  The collective defendants all 

engage in abnormal methods of trade, outside of the normal course of business and contrary to 

principles of insurance, the principles of indemnity and fiduciary duty to policyholders. Because 

their trade methods are abnormal, designed to subvert insurance law and the regulatory process, and 

designed to gain excessive profits by illegally re-directing wealth from premium payers to upper 

management or stockholders, they restrain trade and injure the public, the overwhelming majority of 

whom must carry insurance.  Defendants cannot prevail on the law, and so, they seek to recast it.  

Moreover, Emergency Rule 22 promulgated by the Louisiana Department of Insurance, cited by 

defendants as a defense to this matter, was enacted in an effort to remedy the very anticompetitive 

behavior alleged by the Attorney General in his Petition and admitted by defendants as discussed 

below. 

 All of the facts pled by the state are either publicly available, gathered pursuant to La. R.S. 

51:133 or by consumer complaint to the Louisiana Department of Justice.    Louisiana’s petition 
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relies on facts taken from collateral depositions, the press releases issued by ISO, the industry trade 

organization and statistician, constituting confessions of guilt, as publicly posted on its website, on 

facts from Congressional testimony, pursuant to LSA R.S. 51:133, as well as on industry facts from 

the record of the Hartford case, a boycott case, (Hartford Fire Insurance Co. v. State of California, 

113 S.Ct. 2891 (1993)). 

 B.  Background Factual Information 

  Suit Action Urged by the Louisiana Legislature Against Insurance Companies 

 In House Concurrent Resolution No. 58 of the 2005 First Extraordinary Session, the 

Louisiana   Legislature urged and requested the Attorney General of the State of Louisiana to file 

suit against insurance companies for stalling or refusing to pay claims and contesting the validity of 

homeowners’ policies, (as subsequently outlined in Emergency Rule 22).  They believed that 

insurance company actions greatly impeded the abilities of the affected areas to recover from 

hurricane damages.  The Louisiana Attorney General responded to the Legislative Resolution by 

filing this suit.  A publishing of the resolution may be found by scrolling beyond the text of LSA 

R.S. 22:658, since re-numbered by the Legislature. 

 Moreover, the Emergency Rules issued by the Department of Insurance during Louisiana’s  
 
disasters, reflect the Commissioner’s growing dismay at the enigmatic gap between Louisiana’s 
ability  
 
to recover quickly from the damages, and the actual snail’s pace of recovery.  Rule 22 states, inter 

alia: 

“(i)nsureds with unresolved claims and un-repaired residences continue to be exposed to emotional, 
physical and economic hardship and are increasingly at risk.  Insureds are at risk of receiving sub-
quality work, or being faced with a substantial disparity between repair estimates and customary 
costs in the area.  This condition erodes the ability of insureds to realize the benefit of their 
insurance coverage.” 
 
 Defendants’ greatly abridged version of Rule 22, cannot be used as an excuse or defense for 
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their anticompetitive behavior.   Rule 22 guidelines expressly forbid misrepresentation of the cost of 

repairs by any party.   

C. Legal Standards Which Apply to this Matter 

 1. Antitrust Treatises and Definitions 

a. Historic Terminology of Cartels 

 What the Germans called cartels and the Italians called syndicates, the Americans called 

trusts or combinations.  The term trust was not confined to combinations that used the trustee device. 

 It was used to encompass both tightly and loosely knit combinations.  (Nolan Ezra Clark, Antitrust 

Comes Full Circle: The Return to the Cartelization Standard, 38 VNLR 1125, 1138 (1985)), quoting 

R. Piotrowski, Cartels and Trusts, 11 n.2 (1933)).  

 According to Clark’s thesis, section 1 of the Sherman Act is “explicitly addressed to 

cartelization.”  He garners support from the text of the Act and the general history of the period of its 

inception.  See generally Id. at 1140-1146.  However, cartelization and monopolization have parallel 

effects.  The sole object of such a combination is to make competition impossible.   

b. Black’s Law Dictionary Definition 

 Black’s Law Dictionary 2002 (7th ed. 1999) defines a hard-core cartel as “a combination of 

producers or sellers that join together to control a product’s production or price.” 

  D.     Legal Standards for an Erie Court Sitting in Diversity 

     Because this court is sitting in diversity as an Erie court, it must apply the following legal 

standards to this state action.  An Erie court must apply the law of the state as set forth by its highest 

court.  Louisiana is a fact-pleading state which has rejected theory of the case pleading.  The 

Interstate Circuit case discussed infra, not Twombley, provides the cartel combination standard of 

pleading.   And, as a rule of Louisiana law, briefs and memorandum are not the proper vehicles in 
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which to plead affirmative defenses which must be pled in an answer to the suit, because they are not 

pleadings or evidence.  M.J. Farms, Ltd. v. Exxon Mobil Corp., 956 So.2d 573 (La. 2007); Barabay 

Property Holding Corp.,v. Boh Bros Const. Co., LLC, 2008 WL 1930404 (La. App. 1 Cir. 2008). 

 First, because the State of Louisiana’s case, and filed entirely under state law, was removed 

from state court, this Court is an Erie federal court which must apply the decisions of the highest 

court in the state.  Vandenbark v. Owens-Illinois Glass Co., 61 S.Ct. 347, 350 (1941); West v. 

American Telephone and Telegraph, 61 S.Ct. 179, 183 (1940).  The purpose is to avoid two systems 

of law, one federal and one state.      

 Second, from Erie, to Guaranty Trust, to Gasperini, the out-come determinative test has been 

applied by federal courts to determine whether a state rule is substantive or procedural.  Under the 

“Erie doctrine”, federal courts sitting in diversity apply state substantive law and federal procedural 

law, unless the state procedural statute is “out-come determinative.”  The rule provides that the 

outcome of the litigation in the federal court should be substantially the same, so far as legal rules 

determine the outcome of a litigation, as if it would be tried in a State Court.  Federal diversity 

jurisdiction provides an alternative forum for adjudication of state-created rights, but it does not 

carry with it generation of rules of substantive law; except in matters governed by the Federal 

Constitution or by Acts of Congress.  The law to be applied in any case is the law of the state.  

Gasperini v. Center for Humanities, Inc., 116 S.Ct. 2211, 2219 (1996). 

 Third,  Louisiana is a fact pleading state in which the plaintiff need not  plead the theory of 

the case.   A cause of action refers to the operative facts which give rise to the plaintiff’s right to 

judicially assert the action against the defendant.  Scheffler v. Adams and Reese, 950 So.2d 641, 646 

(La. 2007); Everything on Wheels Subaru, Inc. v. Suburu South, Inc., 616 So.2d 1234, 1238 (La. 

1993). The issue is whether, on the face of the petition, the plaintiff is legally entitled to the relief 
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sought.  Mehta v. Baton Rouge Oil Company, Inc., 768 So.2d 243, 246 (La.App. 1st Cir.9/22/00).  

Since “theory of the case” pleading has been abandoned, the courts of this state require only that a 

pleading set forth the facts upon which relief may be granted. See La. C.C.P. art. 891; Spencer-

Wallington, Inc. v. Service Merchandise, Inc., 562 So.2d 1060, 1064 (La.App. 1st Cir.), writ denied, 

567 So.2d 109 (La.1990). Recovery may be granted to a party under any legal theory justified by the 

facts pled. See La. C.C.P. art. 862; Mehta, 99-1773 at p. 5, 768 So.2d at 246; Spencer-Wallington, 

Inc., 562 So.2d at 1064.  

 Fourth, because the Attorney General  has pled the existence of a hard-core cartel 

combination operating in restraint of Louisiana commerce, the cartel pleading standard is the 

operative standard.  Interstate Circuit v. U.S., 59 S.Ct. 467, 474 (1939), contains the operative 

pleading standard. The case holds that  “(a)cceptance by competitors, without previous agreement, 

of an invitation to participate in a plan,  the necessary consequence of which, if carried out in 

restraint of interstate commerce, is sufficient to establish an unlawful conspiracy under the Sherman 

Act.”    Further, “by participating in the plan, collaborators must be held to have intended the 

necessary and direct consequences of their acts.”  U.S. v. Patten, 33 S.Ct. 141, 145 (1913).  The 

character and effect of a combination must be looked at as a whole, and not by dismembering it and 

viewing its separate parts.  Id.   This holding is in accord with the Louisiana law on antitrust and 

conspiracies, discussed infra. 

E. Leading Antitrust Treatises Definitions and Analyses 

1. Defendants’ Arguments Conflict with the Congressional policies underlying the 
Sherman Act and with Louisiana law 

 
 The history of the Sherman Act, the jurisprudence and serious legal scholars, instruct that 

Congress had more than one goal in enacting it.  The legislative history of the Act, its jurisprudence, 

and noted legal scholars teach these goals.  The principles of Louisiana antitrust law reflect them. 
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Notably, rational economic behavior also known as allocative efficiency taught by the Chicago 

School of Neo-Classic Economic Thought, is not one of those goals.  Among the luminaries 

disclosing those goals, is  Professor Eleanor Fox, who has articulated the four major historic goals as 

the dispersion of economic power, freedom and opportunity to compete on the merits, consumer 

satisfaction and protection of the competition process as market governor.  See Flynn and Ponsoldt, 

cited below at 1138.   

    Defendants cannot justify as “pro-competitive,” the claims alleged in the Attorney 

General’s petition, for reasons discussed below.  The collective defendants argue that Congress had 

only one principle in mind for the Sherman Act.  They term that principle economic rationality on 

pg. 3 of their collective memorandum to dismiss.  However, economic rationality is a synonym for 

“allocative efficiency,” which the Louisiana Supreme Court rejected as defined and discussed below. 

  As a result, defendants’ arguments are contradictory to Louisiana law.   

The legal tenets assembled in the treatises below, arise from and are reflected in the long-

standing principles of the jurisprudence.   Those principles arose from the congressional policies 

underlying the passage of the Sherman Act, which prompted its enactment.   Although variously 

articulated by diverse scholars below, the protective policies of the Act are the same.  One need only 

observe the consequences to the financial stability of this country currently in the news, to discern 

the great harm to the public that emerges from combined vast accumulations of wealth or excessive 

profit-taking, to the detriment of the consumer.    

One of the main policies of the Act is the protection of consumers powerless to help 

themselves.  By illustration, as well-stated by the Sullivan Treatise, because the main victim of 

cartelized power is the consumer, protection of consumers was one of the main goals of Congress in 

enacting the antitrust laws.  When in the market place buying for personal consumption, the 
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consumer is an unorganized and largely powerless unit which must take what the market presents.  

Concentrations of countervailing power elsewhere in the market are unlikely to alleviate this 

advantage.  This situation suggests a classic role of government, to take action to help persons 

which, as a practical matter, can do little for themselves.  (Emergency Rule 22 is an example of 

government intervention to protect the health, safety and welfare of Louisiana citizens, which was 

the purpose of the rule).  This help might be in the form of intervention in the market place to order, 

through structural or conduct remedies, to make cartelized industries perform better to reduce prices 

and increase output, to make the market more responsive to supply and demand and to achieve a 

socially preferable deployment of resources.  L. Sullivan, Handbook of the Law of Antitrust, 3 47-

348 (1977).  See also Nat’l Collegiate Athletic Association, cited below. 

 Other historic congressional goals articulated by various luminaries, all agree on the basics.  

A more modern look at those goals, holds that they also include its design to guarantee to suppliers, 

distributors, consumers and the public, that a competitive process will govern the distribution of 

goods and that to the extent that private agreements and property rights are used to displace that 

process, the antitrust laws act to constrain the exercise of those rights.   Flynn and Ponsoldt, 62 

N.Y.U. L. Rev. 1125, 1146 (1987).  The Attorney General’s lawsuit seeks to constrain the exercise 

of combined power against consumers.   

 In the words of the Court closest to its passage the benchmark antitrust case, U.S. v. Standard 

Oil of New Jersey, 31 S.Ct. 502 (1911), the congressional calculus includes the prevention of injury 

to the public resulting from crushing out individual rights using methods of enhanced power that 

flows from combinations.  It further elucidated that Congress focused on the vast accumulation of 

wealth used to perpetrate economic harm upon the public, its menace to free trade, and the facility of 

great wealth to combine to oppress individuals and injure the public generally.   The Court further 
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explained that courts should by guided by the plain duty to enforce the public policy the antitrust 

laws were enacted to sub-serve, as well as by the established law.  

 2. Legal principles associated with cartels  

 The leading antitrust treatise provides that “(c)ompeting firms form a cartel when they 

replace independent decisions with an agreement on price, output or related matters.” IIA Phillip E. 

Areeda & Herbert Hovencamp, Antitrust Law ¶ 405a at 26 (2d ed. 2002).  A cartel is strongest when 

it controls a large market share or when it is supported by market-based or external enforcement 

mechanisms.  See id. ¶ 405c, at 29.  (The cartel in the instant matter exhibits both characteristics of 

output and price agreement).  If the offensive elements of a cartel are present, the cartel is likely to 

be held illegal per se under the Sherman Act, even if the cartel is less effective than its participants 

would like.   No justifications for such restraints exist.  Id. 

More importantly, Sullivan observes that cartels are loose knit combinations under separate 

ownership and guides their evaluation.  In evaluating cartel anticompetitive behavior, the focus is on 

loose knit combinations, arrangements involving concerted action by firms which coordinate their 

activities, but which remain under separate ownership and control.  The industry in which a cartel 

exists work together and agree upon a cooperative policy as to price and output, and are thus, able to 

set price and total industry output much as would a monopolist.  As a result, industry output is lower, 

prices higher and higher industry-wide profits exist for members to share.  Regardless of how the 

price is set or the output restricted, some members may be tempted to cheat.  Hence, the need for a 

detection/coercion mechanism.   L. Sullivan, cited supra, at 152-164.  Louisiana’s Petition at ¶ ¶ 2, 

59, 61, 63, 67, 74, and 75 alleges the coercion mechanisms used. 

So too, inter-dependent conduct violates antitrust laws.  That conduct occurs when each firm 

adheres to an industry maximizing price even if the firms reach no explicit accord on any course of 
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conduct.  As each discovers the ways in which others respond to its moves, the group as a whole will 

move toward the industry maximizing solution and use the non-competitive price.  Id. 

Twombley cited below has not changed this rule.  It held that fact enough to be suggestive of 

an agreement can be based on parallel allegations if placed in a context that raises the suggestion of 

a preceding agreement, not merely parallel conduct that could be independent action.  It should 

distinguish that lawful parallel conduct does not equal an unlawful agreement.  Twombley  at 1965, 

 Cartel anti-competitive behavior is reflected in cases such as the Interstate Circuit, U.S. 

Patten, and Socony Vacuum Oil, Co., all cited and discussed infra.   In like manner, Areeda and 

Turner note the reasons why horizontal price fixing is treated as illegal per se.   

In sum, price-fixing cartels are condemned as per se because the conduct is tempting 
to businessmen but very dangerous to society.  The conceivable social benefits are 
few in principle, small in magnitude, speculative in occurrence, and always premised 
on the existence of price-fixing power which is likely to be exercised adversely to the 
public.  Moreover, toleration implies a burden of continuous supervision for which  
the courts consider themselves ill-suited.  And even if power is usually established 
while any defenses are not, litigation will be complicated, condemnation delayed, 
would be price-fixers encouraged to hope for escape, and criminal punishment less 
justified.  Deterrence of a generally pernicious practice may be weakened.  The key 
points are the first two.  Without them, there is no justification for categorical 
condemnation. 7 P. Areeda, Antitrust Law ¶ 1509, pp.412-413 (1986).  
 

 3. Federal Trade Commission /U.S. Department of Justice Antitrust Division Cartel 
Guidelines 

 
The Federal Trade Commission/Department of Justice Guidelines also recognize that 

agreements to reduce output violate the antitrust laws.  See FTC/DOJ Guidelines, Antitrust 

Guidelines for Collaborations Among Competitors, § 3.2, reprinted in 4 Trade Reg. Rep. (CCH) §20, 

(2000) citing Broadcast Music Inc. v. Columbia Broadcasting Sys., 99 S.Ct. 1551 (1979).  These 

regulations define output agreements as “hard core cartel agreements” and violators are prosecuted 

criminally without regard to “claimed business purposes, anticompetitive harms, pro-competitive 

benefits or overall competitive effects.”  In short, no such defenses may be raised by defendants, 

10 
 

Case 2:07-cv-09409-JCZ-ALC     Document 90      Filed 10/24/2008     Page 10 of 48



pursuant to the conclusive presumption paradigm defined and utilized under Louisiana law. 

 4. Modern Day U.S. DOJ Criminal Prosecutions of Cartels 

 The United States Department of Justice, (DOJ) Antitrust Division, continues to prosecute 

cartel combinations most vigorously.  It posts on its website criminal judgments in cartel 

combination cases as well as press releases and reports of successful cartel combination 

prosecutions.  Therefore, the following is public information.  Since 1993, the U.S. DOJ Antitrust 

Division has made international cartels its primary focus. It prosecutes both criminally and civilly, 

international cartel combinations which inflict severe damages on the national economy.  (As a 

result, the states have been left vulnerable to domestic cartel activity).   If prosecuted criminally, 

cartels and their individual members are subjected to immense fines and jail time.  If prosecuted 

civilly, prevailing plaintiffs are entitled to treble damages and costs.  When a judgment against the 

perpetrators is obtained, it may be used in courts to prove liability of the underlying claims, with 

only the amount of damages left in dispute.  15 USC 16 and LSA R.S. 51:132.  

 Some examples of the Antitrust Division’s cartel prosecutions include Archer Daniels 

Midland, a U.S. firm connected to both the Lysine and Citric Acid cartels, Disposable Plastic 

Dinnerware case, F. Hochmann LaRoche implicated in both the Vitamins and Citric Acid cartels, 

Dynamic Random Access Memory (DRAM) cartel, and others too numerous to mention and others 

just now being indicted including the Marine Hose cartel.   

 Some examples of the investigations into international cartels today are uncovering a 

geographically diverse group of participants, located on at least 5 continents and more than 20 

different countries.  Moreover, participants have conducted cartel business in at least 100 cities in 35 

countries, including most of the Far East and nearly every country in Western Europe.  In the 

ensuing years, the Division has filed an unprecedented number of grand jury investigations and 
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criminal prosecutions against defendants engaged in private international cartel activities.  

 According to the U.S. DOJ Antitrust Division, a hallmark of cartels is the degree of 

sophistication with which the conspiracies operate which is reflected in the level of detail at which 

cartel agreements are forged, the mechanisms participants employ to monitor and police adherence 

to agreements, and the ability of participants to travel in and out of diverse jurisdictions for 

meetings.  Operations of the cartels include secret meetings by high-level executives who agree on 

the broad terms with lower level executives working out the details.  Participants use trade 

organizations to cover their activities as well.   

 Hard-core cartels operate in secret.  The very nature of cartels is to operate in ways that are 

undisclosed, difficult to track and thus, difficult to prove.  Cartel participants generally destroy 

incriminating documents.  They may keep evidence in personal computers and at home.  They 

communicate by public telephone, use fake names and code words, meet in out of the way places 

and file falsified expense reports.  Trade associations can provide a convenient cover for them to be 

together.  Two cartel cases elucidate the lengths to which cartel participants are willing to go to keep 

their activities secret, the F. Hoffmann-LaRoche Ltd. vitamin cartel and the citric acid cartel.  Report 

of the United States Department of Justice Antitrust Division Advisory Committee Presented on 

February 28, 2000; William J. Blechman, Why  Twombley Does Not (and Should Not) Apply to 

Hard-Core Cartels. Antitrust Source, October 2007. 

F. How, Why and When Louisiana Antitrust Legal Analysis Diverged From Federal Legal 
Analysis 

 
 1. Federal antitrust law does not preempt state antitrust law 

 Louisiana law is only influenced by the decisions of the highest federal court, (U.S. Supreme 

Court) and only those decisions which follow the long-standing principles and policies as set forth 

by Congress.  Rational economics synonymous with allocative efficiency argued by defendants as 
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justification for anticompetitive acts is not one of those principles.  The Louisiana Supreme Court is 

free to so hold, because federal antitrust law does not preempt state antitrust law.   

Both U.S. Supreme Court jurisprudence and Sen. Sherman, agree that federal antitrust law 

does not pre-empt state antitrust law.  That principle can be found directly, in Ca. v. Arc America 

Corp.,  109 S.Ct. 1661, 1665 (1989),  relying on several of its own precedential cases, as well as the 

legislative history of the Sherman Act.  (“Congress intended the federal antitrust laws to supplement, 

not displace, state antitrust remedies.”  21 Cong.Rec. 2457 (1890) (remarks of Sen. Sherman)).   The 

reasons for the lack of pre-emption can be found in many Supreme Court constitutional law 

decisions.  Recitation of the reasons here, is beyond the scope of this memorandum. 

 The Louisiana Supreme Court agrees, holding in Louisiana Power & Light v. United Gas, 

493 So. 2d 1149, 1158 (1986), that “(b)ecause La.Rev.Ann. § 51:122 is a counterpart to § 1 of the 

Sherman Antitrust Act, the United States Supreme Court’s interpretation of the Sherman Act should 

be a persuasive influence on the interpretation of our own state enactment.  However, the federal 

analysis is not controlling,” relying on Parish National Bank v. Lane, 397 So.2d 1282, 1285 (La. 

1981) (citing Madison v. Travelers Insurance Co., 308 So.2d 784 (La 1975); Kay v. Carter, 243 La. 

1095, 150 So.2d 27 (1963).  “That proposition is especially appropriate in this case where the 

relevant ruling of the federal high court is a departure from their own well-established rule, and from 

a prevailing decision of this Court.”    

 2. Louisiana antitrust law diverged from federal law in 1986 by rejecting “allocative 
efficiency” 

 
 Until the Louisiana Constitution of 1976, Louisiana antitrust law was imbedded in the state 

constitution.   Although federal and state antitrust law was similar, in 1986, state law substantively 

diverged from federal law as held by the Louisiana Supreme Court in LP&L, cited supra.    In that 

year and in that case, the Court rejected allocative efficiency adopted by the U.S. Supreme Court in 
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some of its opinions.   It held  that “(a)lthough allocative efficiency has been viewed by one school 

of economic thought (the Chicago School), as the sole concern of Congress in enacting the Sherman 

Act, the courts have traditionally taken a much broader view of the underlying objectives.”  As an 

immediate and still-standing consequence, Louisiana law does not follow the cases of the U.S. 

Supreme Court  decided on the basis of allocative efficiency. This consequence is so, because when 

some of the federal courts’ decisions began to reflect allocative efficiency, they sharply departed 

from their long-standing rules.   

 a. Definition of Allocative Efficiency 

 Before this court can ascertain which cases of the U.S. Supreme Court depend upon allocative 

efficiency, it must have some background in its definition.  Allocative efficiency is a term coined  by 

the Chicago School of Law and Economics, which has been soundly criticized by legal scholars 

since its inception.  Because allocative efficiency is impossible to measure, it could never supply a 

satisfactory legal standard for antitrust enforcement.  Nevertheless, it has formed the basis of some 

U.S. Supreme Court decisions.  The criticisms of legal scholars and the Louisiana Supreme Court’s 

rejection of its principles, focus on the Chicago School’s narrow and centric principle that Congress 

had only one goal in mind when it enacted the Sherman Act, allocative efficiency.   The Chicago 

School of Neoclassical Economic Thought defines it as the efficient allocation of resources which 

refers to the placement of resources in the economy, by proponents of the restraint.  This goal is 

inimical to congressional and legislative goals.  Thus, the Chicago School paradigm substitutes its 

own goal for the will of Congress and the public good.  See generally, Flynn & Ponsoldt, cited 

supra.   b. Its clash with the goals of Congress and legal principles 

 The Chicago School paradigm, advocated by Bork, Posner and others, defines allocative 

efficiency as a rational, therefore, efficient, method of deciding antitrust cases based upon non-
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interference with cartels that agree, or are coerced into agreeing, to seek maximization of profits 

regardless of consumer harm and the public good.   At a glance it can be seen that the paradigm 

conflicts with the Congressional goals of duty to enforce the law against combinations (cartels) or 

monopolies which harm the public, which unfairly transform consumer wealth into excessive 

business profits, which limit the choices available to the public, which limit freedom and opportunity 

to compete on the merits in business, and, the dispersion of economic power.  

 In sharp contrast to the centric principle of allocative efficiency, Louisiana law follows the 

Standard Oil of New Jersey case.  At pg. 1154-1155, Fn. 12, of LP&L, cited supra, the Louisiana 

Supreme Court Louisiana relied on the principles in Standard Oil Co. v. U.S., 31 S.Ct. 502, 515-516, 

stating that “the Sherman Act is broad enough to embrace every conceivable contract or combination 

which could be made concerning commerce.”  Among the clear inferences, it is apparent that cartels 

may be prosecuted under Louisiana antitrust law.   

 Under Louisiana jurisprudence, “Tooke and Reynolds leaves no question but that restraints to 

free trade shall not be tolerated under any guise.”  Jenkins v. Waste Management of Louisiana, Inc., 

709 So.2d 848, 849 (La. App. 3rd Cir. 1998). 

 3. The Standard Oil Enforcement Paradigm which Louisiana antitrust law follows is the 
same legal standard articulated in the leading Louisiana Supreme Court case, Tooke & 
Reynolds and LSA R.S 51:133 

 
 The Louisiana Supreme Court follows its long-standing legal pleading and enforcement 

paradigm articulated in Tooke & Reynolds v. Bastrop Ice & Storage Co., Inc., 135 So. 239, 241-243 

(1931), as noted  in its LP&L case, cited supra, at 116, which mirrors that of Standard Oil.   That 

paradigm perceives that when the petition sets forth the purposes of defendants, their method of 

procedure, what they did to accomplish their purpose, coupled with ample facts and data to support 

the allegations, the petition not only sets forth a valid cause of action, it also sets forth a prima facie 
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presumption of guilt; “it is deemed detrimental to the public welfare and falls within the teeth of the 

law.” 

 The Standard Oil model first of all, provides that Sections 1 and 2 of the Sherman Act should 

 be interpreted together, thereby encompassing all possible instances of restraints of trade and 

monopolization.   The proof paradigm follows. 

    A.     The Standard Oil court held that proof of combined acts of enhanced control or 

artificial interference in commerce using monopoly methods (accumulation of vast wealth or 

excessive profits, using restraints of trade (output restrictions, price manipulation or division of 

territories), if not readily ascertainable from contracts or agreements, nevertheless, gives rise to a 

prima facie presumption  of intent and purpose.    

B.   The presumption is made conclusive by analyzing the combined acts to learn what 

powers were exerted both before and after the acquisition of enhanced power and the consequences of 

the use of the enhanced power, such as, was the enhanced power used to destroy the business of 

others or to derive artificially high or excessive profits. 

LSA R.S. 51:133 mirrors the Standard Oil paradigm.  It provides that defendants’ documents 

shall be accorded full face value effect and shall establish the facts against them, in the absence of 

sufficient rebuttal.  Such documents or letters shall be received into evidence without formality.  It 

further provides that congressional records shall be received into evidence as well as the record or 

parts of the record from any other legal proceeding to which the defendant is or has been a party.  

That evidence then, shall establish prima facie evidence of the facts set forth. 

 Tooke & Reynolds, discussed below, elucidates when that presumption becomes conclusive, 

or when “it is deemed detrimental to the public, it falls within the teeth of the law.” Antitrust legal 

presumptions are also preferred by the U.S. Supreme Court as documented in  Leegin Leather, cited 
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below at 2720, “courts may make use of legal presumptions where justified.”   Thus, when the 

required proofs are present, the conclusive presumption becomes per se illegal.   In Louisiana, the 

presumptions are not only justified, but statutorily required.   

In the case at bar, defendants, through their trade organization, ISO have publicly admitted to 

artificially high or excessive profit taking by combining to manipulate prices in the insurance 

industry, as set forth in Louisiana’s petition.  

 Areeda & Hovencamp hold that whether the rule of reason or the per se illegal treatment is 

used, depends upon the legal presumptions used.  The foremost treatise on antitrust law also 

observes that the per se and reasonableness approaches may be seen as a “single inquiry with 

varying presumptions.”  VII Philip E. Areeda & Herbert Hovencamp, Antitrust Law ¶ 1511, at 418 

(2d ed. 2003).  As Professor Areeda elucidates, it, the per se rule developed as “merely as a special 

case of the rule of reason,” because it was an analysis that was “generalized for a class of behavior 

or for a class of claimed defenses” which could be analyzed similarly in almost all cases.  Id. 

 The concept of per se illegal of federal law becomes the conclusive presumption of 

Louisiana law. 

II. Legal Argument and Analysis of the Facts Presented 

A. Theory of the case 

 In the case at bar, the cartel combination itself, actually regulates the business of insurance in 

Louisiana.  It created artificial methods of transacting business in the insurance industry.  Before the 

cartel combination, premium rates covered all risk with reasonable profit built into the rates 

approved by insurance commissioners.  After the cartel combination’s plan artificially interfered 

with the insurance industry, premiums contained excessive rates of profit and claims payments were 

artificially reduced by the deny, delay and defend plan devised by McKinsey.  The currently publicly 
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available  McKinsey slides reveal not only that McKinsey devised the plan, but also that insurance 

companies pay handsome monthly fees for access to the plan.  The insurance companies already 

were a combination through ISO and other trade organizations which easily provided the 

opportunities and means for cooperation and combination.  Because of the lack of competition, the 

insurers turned to the McKinsey plan as a means of extracting greater wealth for themselves than 

they could garner individually, ie., they engaged in excessive profit taking.  All trade organization 

members tapping into the database for pricing advice necessarily are members of the cartel 

combination, based on the conspiracy and antitrust laws. 

 No competition exists in the Louisiana insurance industry.  Insurance Services Office (ISO), 

the industry standard setter, underwriter, and trade organization for 95% of the industry, also 

provides actuarial services to most of the industry for risk assessment purposes, writes standardized 

insurance policies for the industry, determines the types of policies offered, and provides means and 

opportunity to members to combine, exchange information and agree to act as one. (From the record 

of the Hartford case).  It also provides the database for sharing, fixing, stabilizing and maintaining 

the prices or repair services and other prices.  ( ¶¶ 57, 59 and 61 of the Petition, disguised admissions 

of price fixing, in ISO’s words).   The database also functions as the means of restricting output, 

fixing prices, and also serves as a tool to coerce insurers and their adjusters to utilize the fixed prices 

which restrict output.  (Hartford case, cited supra).  The various computer programs linked to the 

database, flag the accounts that are not in compliance with the existing cartel plan.  See Petition at ¶¶ 

63 and 75. 

 The state’s facts describe a cartel combination which restricts output and fixes prices in 

restraint of Louisiana commerce.  The combination is known as a hard-core cartel in antitrust lingo.  

It was formed specifically for an anticompetitive purpose, when McKinsey and Company devised 
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the plan mentioned above to reduce output payments on policy claims to pre-determined and 

collusively established amounts.  (House Resolution No. 58 and Emergency Rule 22).  The cartel 

combination uses the tool provided by ISO’s database for pricing advice, in restraint of Louisiana 

commerce.  The McKinsey plan quickly spread among insurers, by competitor invitation.  Pursuant 

to antitrust and conspiracy law, McKinsey is both a principal and an agent of the cartel combination. 

  The McKinsey plan is the same or similar to that used in the Enron debacle. 

 The Farmers Insurance Co. video, noted in ¶ 27 of the Attorney General’s Petition, elucidates 

the ease with which competitors communicate.   

 All of the above conduct steered the industry away from its primary indemnification purpose 

which they advertise and promise and which provides the sole reason that homeowners purchase 

insurance products.  The cartel entered the province of unreasonable restraint of trade through 

private cartel regulation of commerce against the public interest and public policy of the State of 

Louisiana. 

B. The Facts in the State’s Petition  

 The State of Louisiana has presented all of the elements of a prima-facie case of antitrust 

violations, restraints of trade pursuant to LSA R.S. 51:122 and cartel pursuant to LSA R.S. 51:123.   

Its petition specifically alleges the existence of a cartel combination, the geographic and product 

markets, its market share, and its intent to restrain competition, its anticompetitive purpose and 

effect and its successful operation.   It names the members of the cartel and their roles, how it was 

formed pursuant to the McKinsey plan, and invitation issued to join the cartel plan and the specific 

laws violated.  The petition specifically alleges the motive for the cartel combination, as reflected in 

the financial results for the collective industry.  That motive is to extract excessive profits in 

violation of R.S. 51:122 and 123 and was exceedingly successful in its efforts, as published by ISO. 
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 The petition specifically provides evidence in its statistician and conspiracy facilitator’s 

(ISO’S) own words of the financial success of the cartel’s combination’s plan and its tool of 

coercion.  It also provides evidence extracted from ISO’s website, that its own software and database 

system are used to fix and stabilize industry prices and warns insurance industry would-be 

competitors that if they do not use the price-manipulated technology they will be run out of business 

in short shrift. 

Moreover, the petition asserted facts taken from congressional reports, court records of 

proceeding in which the defendants were parties, defendants’ own documents taken at face value and 

have thus, presented a prima facie case of the alleged statutory violations.   

¶¶1-5 of the petition, describe the formation of a cartel, its plan, agreement, excessive profit 

taking and offenses.  The members are named in ¶¶10-12.  ¶¶13-18 contain facts regarding the 

McKinsey plan taken from publicly available sources, including the Allstate website, which reveals 

a select portion of the McKinsey slides.    In facts taken from the record of the Hartford case, ¶¶19-

23 explain ISO’s role in the industry.  In ¶ 24, taken from ISO’s website, ISO admits by euphemism 

or code word, (unifying your rating system to obtain savings), to price-fixing.    Such use of code 

words to hide unlawful activities is common among cartels, as provided below. 

All of the following facts were extracted from ISO or Xactware websites.  In ¶¶ 31-38, the 

trade organization admits to industry-wide excessive profit-taking providing exact figures of the 

excess.  ¶ 47 provides the market share of the cartel as 80% of the industry and states that the cartel 

used the price-fixing tool to settle more claims than all of its competitors combined.    

¶ ¶42- 46 contain an excerpt extracted from the congressional record of its investigation of 

the insurance industry.  ¶¶48-68 provide facts taken from Xactware’s website.  The facts describe in 

euphemistic or code terms, admissions of price-fixing, the existence of a cartel, availability of up-

20 
 

Case 2:07-cv-09409-JCZ-ALC     Document 90      Filed 10/24/2008     Page 20 of 48



dated shared price lists, the cartel’s extension to underwriting decisions, the availability of key 

materials pricing and labor rates,  price lists in the form of Industry Trends.  Xactware admits to 

possessing  price information on 500 million claims and control of 95% of the industry.  In ¶63, 

Xactware admits to use of the cartel’s plan, when it refers to premium leakage, McKinsey’s code 

word for its plan to extract excessive profits or non-payment of claims by its deny, delay and defend 

consulting advice.  ¶¶65-68, extracted from Xactware’s website, extend the cartel combination to 

agents, underwriters, and inspectors.  The use of McKinsey’s code word ties both ISO and 

McKinsey directly to the cartel. 

ISO, admits through Xactimate advertisements, to tie-in of database to all other computer 

programs when its states that data can be separated from other claims management programs, at ¶ 

56.  ISO even admits in ¶ 57 that its statisticians provide insight to pricing trends and identify 

reasons for any increase or decrease in prices.  Another admission of the tie-in is found at ¶ 59, 

regarding how fraud is detected.  ISO admits that “competition is changing” and that insurers can set 

prices as never before at ¶ 61, by using its Industry Trends program. 

  The remaining paragraphs, containing specific price fixing facts were gathered during 

collateral depositions contributed by private attorneys. 

C. The Legal Elements of the Complaint 

The complaint asserted all of the elements of a cartel combination to restrain and monopolize 

trade and commerce in the State of Louisiana.  The elements of each complaint are present.  The 

elements of a restraint of trade in Louisiana are simple: Every combination in restraint of trade is 

illegal.  The elements of monopolization of Louisiana commerce are equally simple: No person shall 

combine with any other person to monopolize any part of the commerce within this state.  

1. Purpose of the Louisiana Monopolies Act 
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The Louisiana Legislature’s assertion of the purpose of Act 11 of 1915, the enabling act for 

the Louisiana Monopolies Act, is “to protect trade and commerce against unlawful restraints, 

combinations, conspiracies, and monopolies, and to provide remedies against same.” Tooke & 

Reynolds v. Bastrop Ice & Storage Co, Inc., 172 La. 781, 135 So. 239 (1931).  Tooke & Reynolds is 

the leading Louisiana Supreme Court case on both monopolization and conspiracy in restraint of 

trade.  LP&L at 1162. 

2.  Elements of the Proof of Cartel Claims 

The elements of proof of cartel claims in Louisiana are also simple.  They are, pursuant to 

LSA R.S. 51:133, composed of court records of proceedings in which defendants are parties, 

defendants’ own documents taken at face value and congressional records of investigations of the 

industry at issue, in the absence of denial, explanation, or counter-proof, shall be prima facie 

evidence of the facts set forth.  

In addition, a systematic plan of denying, delaying and refusing to pay insurance claims is  

illegal per se in Louisiana based on LSA R.S. 22:658.  

Tooke & Reynolds sets forth the proof paradigm under Louisiana law.   Cartel behavior must 

be construed as a whole, under Louisiana law. Tooke & Reynolds  at pg. 788-789.  Like the Attorney 

General’s Petition, the Tooke & Reynolds petition specifically sets out the purpose of the cartel, its 

method of procedure and precisely what they did to accomplish its ultimate end.  Id.  The petition 

does more than state conclusions, it sets out ample facts and data to support them, following the 

Louisiana legal paradigm.  Id. at pgs. 790, 242.  

A monopolistic cartel consists of a set of men acting as one to control commerce.  Id. at 791, 

242.   The allegations of the petition must be accepted as true for the trial of exceptions.  Id. at 792, 

242.  
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Whatever prevents competition in trade necessarily restrains it.  Trade may be 
restrained in more than one way.  Any and all devices and schemes which have for 
their purpose the suppression of competition and the control of the market 
necessarily tend to restrain trade.  The basis of this law against restraints in trade is 
the theory that competition is the life of trade and advances public welfare.  All 
combinations and arrangements which have for their purpose the unlawful stifling or 
restriction of competition, or which may probably have that effect, are against public 
policy and unlawful.  793, 242-243.  If the natural tendency or probable effect of the 
combination or monopoly is the restraint of trade by stifling competition or to 
discourage enterprise and industry, the combination or monopoly is deemed to be 
detrimental to the public welfare and falls within the teeth of the law.  Id. 
 
The Louisiana Monopolies Act is “broad enough to embrace every conceivable contract or 

combination which could be made concerning commerce.”  LP&L at 1154 fn 12, quoting Standard 

Oil v. U.S., 31 S.Ct. 502, 515-516 (1911).   

3. The Federal Elements of Cartelization  

The elements of monopoly or cartelization are (1) the possession of monopoly power in the 

relevant market and (2) the willful acquisition or maintenance of that power. LP&L at 1161.  

Monopoly power is defined as the ability to control prices or to exclude competition from the 

market.  L&L at 1161 at fn 31, quoting U.S. v. E.I. DuPont DeNemours & Co., 76 S.Ct. 994, 1005-

06 (1956).  The jurisprudence has developed a shortcut formula when evidence is less than clear, 

which is control over the predominant share of the market, quoting Grinnell Corp. at 1704.    

 Grinnell further elucidates that persons violate § 2 of the Sherman Act if they are involved in 

(1) the possession of monopoly power in the relevant market and (2) the willful acquisition or 

maintenance of that power as distinct from growth or development as a consequence of  a superior 

product, business acumen or historic accident.  U.S. Grinnell, 86 S. Ct. 1698 (1966). 

4. Test of Illegality 

The test for illegality, is elucidated in the Standard Oil and the Mandeville Island Farms, Inc. 

v. American Crystal Sugar Co. (68 S.Ct. 996, 1005,1006 (1948) cases.  [The Standard Oil paradigm 
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 is set forth above].  The Mandeville Island test is whether the policy of the antitrust laws has been 

violated, so as to produce the forbidden consequences to the public, which is the same test provided 

in Standard Oil.  If so, the restraint must fall, and the injuries it inflicts upon others become 

remediable under the Act’s prescribe methods, including the treble damage provision.  It makes no 

difference where the restraint arose; the salient point is the restraint’s substantial effect, actual or 

threatened, on intra-state or interstate commerce.     

These federal law tests are in concert with Louisiana jurisprudence.  In addition, Mandeville 

Island, provides at pg. 1006, “(t)he statute does not confine its protection to consumers, or to 

purchasers, or to competitors, or to sellers.  Nor does it immunize the outlawed acts because they are 

done by any of these.  The Act is comprehensive in its terms and coverage, protecting all who are 

made victims of the forbidden practices by whomever they may be perpetrated.  Nor is the amount of 

commerce controlled relevant so long as control is exercised effectively in the area concerned.”    

 5. More Federal Antitrust Law Governing Cartels Combinations, and Price-fixing  

 As stated above, Louisiana law relies on federal jurisprudence when that jurisprudence has 

not sharply departed from its previous cases.  However, if a principle of Louisiana law has been 

stated, that Louisiana law is followed, because federal antitrust law is not pre-emptive.  The 

insurance industry provides the perfect setting for the development of an industry-wide cartel 

combination because little competition exists within it.  Horizontal price fixing, output limitations, 

and market division are classic characteristics of a cartel combination and are considered per se 

illegal violations.   

 Concerted action through combination is forbidden when the necessary tendency is to 

destroy the kind of competition to which the public has long looked for protection.  U.S. v. American 

Linseed Oil Co., 43 S.Ct. 607, 611 (1923).  The anti-competitive consequences of a cartel are 
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apparent.  Individual competitors lose their freedom to compete on price and output.  Prices are 

higher and outputs lower than they would be in a competitive market and both are unresponsive to 

consumer preferences.  Consumer preference is the most significant because “Congress designed the 

Sherman Act as a consumer welfare prescription.”  National Collegiate Athletic Association v. 

Board of Regents of the University of Oklahoma, 104 S.Ct. 2948, 2963 (1984), quoting Reiter v. 

Sonotone Corp., 99 S.Ct. 2326, 2333 (1979). 

 6. The Laws of Conspiracy and Agency Apply to Cartels 

 In addition, both McKinsey, the plan deviser, and ISO, the plan facilitator, are liable as cartel 

founders and members because the law of agency applies to antitrust law.  American Society of  

Mechanical Engineers, Inc., 102 S.Ct. 1935, 1937 (1982).  They are also liable as principles under 

conspiracy law. 

 7.   Per se Illegal Antitrust Treatment Applies to Both Cartels and Horizontal Price 

Fixing 

 It has long been held that per se illegal antitrust treatment applies to both cartels and 

horizontal price-fixing.   Therefore, Louisiana law would follow these cases, as set forth above.  The 

leading antitrust treatise, the cartel cases themselves, and the U.S. DOJ cartel convictions provide 

the legal principles relevant to cartels. 

 From the earliest cases to the U.S. DOJ’s modern day criminal prosecutions of cartel 

combinations, cartels have been held by the courts, to be illegal per se; that is, condemned without 

presentation of justification or defense.  As Justice Douglas observed in an oft-quoted footnote to his 

United States v. Socony-Vacuum Oil Co., 310 U.S. 150, 60 S.Ct. 811, 839-840, 84 L.Ed. 1129 

(1940), opinion, (a domestic cartel case): 

 “Price-fixing agreements may or may not be aimed at complete elimination of price competition.  
The group making those agreements may or may not have power to control the market.  But the fact 

25 
 

Case 2:07-cv-09409-JCZ-ALC     Document 90      Filed 10/24/2008     Page 25 of 48



that the group cannot control the market prices does not necessarily mean that the agreement as to 
prices has no utility to the members of the combination.  The effectiveness of price-fixing 
agreements is dependent on many factors such as competitive tactics, position in the industry, the 
formula underlying pricing policies.  Whatever economic justification particular price-fixing 
agreements may be thought to have, the law does not permit an inquiry into their reasonableness.  
They are all banned because of their actual or potential threat to the central nervous system of the 
economy.” 
 
 An agreement with the purpose and effect of reducing output is illegal under the Sherman 

Act.  California Dental Assoc’n v. FTC, 119 S.Ct. 1604 (1999).  (Output restrictions are 

anticompetitive). 

 A plan such as that devised by McKinsey, which necessary artificially interferes with 

commerce, is condemned as per se illegal regardless of whether McKinsey intended to restrain 

commerce.    U.S. v. Patten, 33 S.Ct. 141 (1913) holds that: 

 “Section 1 of the Sherman Act is not confined to voluntary restraints where persons in trade or 
commerce agree to suppress competition, but includes as well involuntary restraints, where persons 
outside of the restrained commerce conspire to create artificial conditions, which necessarily impede 
or burden commerce, or restrict the common liberty to engage therein.  This court has elucidated by 
prior decisions that conspirators must be held to have intended the necessary and direct 
consequences of their acts, and cannot be heard to say the contrary.  By purposely participating in a 
combination which necessarily and directly produces the result which the statute is designed to 
prevent, they are, in legal contemplation, chargeable with intending that result.”  
 
 Similarly, horizontal price-fixing is also condemned as per se illegal by virtually all of the 

antitrust cases. “Horizontal price-fixing and output limitation are ordinarily condemned as a matter 

of law because the probability that these practices are anticompetitive is so high; a per se rule is 

applied when “the practice facially appears to be one that would always or almost always tend to 

restrict competition and decrease output.”  Broadcast Music, Inc. v. Columbia Broadcasting System, 

Inc., 99 S.Ct. 1551 (1979).  “In such circumstances a restraint is presumed unreasonable without 

inquiry into the particular market context in which it is found.”  Id.  Horizontal price fixing is illegal 

per se.  Leegin Creative Leather Products, Inc., v. PSKS, Inc., 127 S.Ct. 2705, 2713 (2007), quoting 

Business Electronics Corp. v. Sharp Electronics Corp., 108 S.Ct. 1515(1988) and Texaco v. Dagher, 
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126 S.Ct. 1276 (2006).   

 In the case at bar, the State of Louisiana has pled specifically, the how, when and why of the 

private cartel’s intent to limit the scope, output and price of insurance products sold in Louisiana 

permitting the primary insurers to avoid competition.  These products were sold to consumers as full 

indemnity policies, when in fact, the insurers never intended them to be.  The cartel’s actions were 

designed to accumulate vast wealth which is seriously injurious to the public. 

     D. Argument 

  This case concerns the antitrust consequences that flow from the private regulation of the 

Louisiana insurance industry, outside of the knowledge and out of reach of the state regulatory 

authority.  Manifestly, the case is not about parallel conduct, nor is it about isolated and unrelated 

occurrences in the Louisiana market.  As a result of defendants’ “rigging” or manipulation of 

commerce, Louisiana policyholders are deprived of the competitive process, the direct consequence 

of defendants’ cartel operating to restrict output and fix prices of repair services.  They are also, 

necessarily deprived of the amount of indemnity they would receive for their claims, had defendants 

not artificially altered and tampered with the amount of recovery.  Thus, whether the policy holder is 

an individual, business, or state agency, all were injured in their properties by defendants’ 

anticompetitive acts.  The cartel, accused in Louisiana’s petition, has a specific purpose for existing, 

as judicially confessed by McKinsey, to lower the costs of claims to increase members’ profits.  The 

problem is that McKinsey does so in a manner outside of the public policy of the state.  As publicly 

alluded to by ISO, the cartel’s motive, is to extract excessive profits from the payment of claims, at 

less than their values, profits they are not legally entitled to obtain.  

The traditional principles of insurance law are the fiduciary and indemnity principles.  As 

partially admitted by McKinsey in its pleading, and, as elucidated by McKinsey in its slides, its plan 
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was formulated to illegally circumvent theses principles.  The fiduciary principle was elucidated in 

Egan v. Mutual of Omaha Ins. Co., 620 P.2d 141, 146 (Cal. 1979):  

”The insurers’ obligations are …rooted in their status as purveyors of a vital service labeled quasi-
public in nature.  Suppliers of services affected with a public interest must take the public’s interest 
seriously, where necessary, placing it before their interest in maximizing gains and limiting 
disbursements.  As a supplier of a public service rather than a manufactured product, the obligations 
of insurers go beyond meeting reasonable expectations of coverage.  The obligations of good faith 
and fair dealing encompass qualities of decency and humanity inherent in the responsibilities of a 
fiduciary.  Insurers hold themselves out as fiduciaries, and with the public’s trust must go private 
responsibility consonant with that trust…Furthermore, the relationship of insurer and insured is 
inherently unbalanced; the adhesive nature of insurance contracts places the insurer in a superior 
bargaining position.”  
 

The indemnity principle is defined as compensation for loss. In a property and casualty 

contract, the objective is to restore an insured to the same financial position after the loss that he or 

she was in prior to the loss.  But the insured should not be able to profit by damage or destruction of 

property, nor should the insured be in a worse financial position after a loss.  Harvey W.Rubin, 

Dictionary of Insurance Terms, at 218 (3rd ed. Barron’s 1995). 

It is clear from the two principles of insurance, that the very reason why policyholders buy 

insurance, is based on those two principles.  When those principles are secretly thwarted by a cartel 

for the purpose of amassing great wealth through excessive profits, the most severe type of antitrust 

injury to the public has occurred.   

In this matter, Louisiana’s factual allegations are sufficient to raise its right to relief above 

the speculative level, which is what Twombley requires.  Louisiana quoted directly from the facts 

published by the insurance industry’s chief factual scribe, database keeper, and seller of software 

that makes access to its collective database possible, complete with exact numbers of excessive 

profits that it published.  Such information alone is verifiable, credible, and factually sufficient.   

Louisiana has specifically pled the elements of its claims according to state and federal 

controlling law on the issues.  Defendants self-servingly reduce Louisiana’s complaint to a grocery 
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list of isolated and unrelated occurrences or parallel conduct in the Louisiana market.  The conduct 

challenged is precisely that addressed by the Louisiana Monopolies Act, House Resolution #58 of 

2005 and Emergency Rule #22.   As a matter of established cartel law, all participants are liable for 

the antitrust injuries in which they participate.  Application of established cartel law to defendants’ 

conduct would strengthen the state regulatory scheme by foreclosing opportunities to evade it.  

Members of the insurance industry should have no difficulty  discerning the difference between 

lawful and unlawful conduct which cartelizes and restrains trade in Louisiana, particularly in light of 

the Hartford case, cited supra, which brought some of them liability and, publicly available antitrust 

guidelines.   

Antitrust law is analogous to fraud on commerce, as the Attorney General alleged in ¶ 1 of 

Petition, because consumers and business entities engage in commerce believing that they are 

participating in a competitive process.  They have no idea that a cartel or syndicate with vast 

financial resources, has secretly agreed to cheat them by illegal means.  However, judging from the 

numerous complaints we received from such persons, they now know that they are being cheated.  

1. Defendants failed to meet their burden of proof to dismiss Louisiana’s complaint 
 
  a. Louisiana’s pleading far exceeds the  Twombley Standard 

In the case at bar, the collective defendants based their reasons for dismissal of Louisiana’s 

petition, chiefly on their implausible construction of Bell Atlantic Corporation v. Twombley, 127 

S.Ct. 1955 (2007).  Louisiana’s petition is easily distinguishable from the Twomley petition.  To 

correctly understand Twombley, one must understand the facts upon which the decision is based.  

The Twombley complaint conflicted with both the known facts and the legal situation surrounding 

the ILECs.  Its backdrop is the 1984 divestiture order of AT&T, in which AT&T was divided into 

seven local service monopolies (ILECs) and a long-distance market.  Twombley at 1961.  
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Subsequently, Congress withdrew its approval of the ILEC’s monopolies by enacting the 

Telecommunications Act of 1996, 110 Stat. 56, which restructured local markets and imposed duties 

intended to facilitate market entry, which market contained large barriers to entry.  Id.  The Act also 

allowed the ILECs once again, to enter the long-distance market.  See 47 USC 271.  Id.  The ILECs 

vigorously litigated the scope of their new obligations and 3 times the Federal Communications 

Commission revised their regulations to narrow the scope of the forced sharing.  Id. at pgs. 1961-62. 

The Twombley complaint alleged that the ILECs conspired to restrain interstate commerce in 

two ways, each supposedly inflating charges for local telephone and high-speed internet services.  

Id. at 1962.  Twombley alleged that the ILECs engaged in parallel conduct to inhibit the growth of 

CLECs (competitive local exchange carriers).   The first allegation was of parallel conduct, which 

included unfair agreements with CLECs for access to ILEC networks, was that the conduct was 

designed to sabotage CLEC’s relationships with their own customers.  The alleged motive for 

formation of a conspiracy was to thwart CLEC competition.  Twombley also alleged that if one ILEC 

had not agreed, the degree of CLEC penetration in that market on that discovery would reveal the 

degree to which CLECS would have been successful in all of the other markets in the absence of 

such conduct.  Id. 

Twombley’s next allegation was based upon its first one.  Twombley expected the Court to 

infer agreements not to compete based upon the ILECs’ common failure to pursue attractive business 

opportunities in contiguous markets in which they possessed competitive advantages.  In other 

words, the Court should make a negative inference from failure to act. Id.  (This allegation taken to 

its logical conclusion, could mean a complaint against the ILECs, had they so acted, for abuse of 

monopoly power).   

The court held that Twombley’s “ultimate allegations” were, that because there was no 
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meaningful competition in each others’ markets and because there was parallel conduct, the 

allegations amounted to an inference of conspiracy.  (Id. at 1962-1963).  It held that the allegations 

ignored reality because the ILECs were already monopolies and the Telecommunications Act was 

designed to free-up competition in the local markets.  As a result, the allegations were not plausible 

(non-credible) and lacked a factual basis.  In other words, the facts conflicted with the known facts 

of the ILECs’ existing monopoly status, and the allegations ignored the Telecommunications Act.  

The Court reiterated the law of proofs necessary for directed verdicts, summary judgments 

and trials (Id. at 1964), before taking up the “antecedent” question of what is required of pleadings.  

It ultimately underscored that FRCP 8(a)(2) requires only “a short and plain statement of the claim 

showing that the pleader is entitled to relief” to “give the defendant fair notice of what the …claim is 

and the grounds upon which it rests.”  Id. at 1964.  It reasoned that a pleading does not need detailed 

factual allegations.  A pleading  needs only enough fact to raise the plaintiff’s right to relief above 

the speculative level. (Id. at 1964).  

The Court specifically held plausibility did not consist of legal conclusions based on prior 

allegations in the face of an obvious (verifiable) alternative explanation of the facts.  Id. at 1970.   In 

addition, it specifically held at  pg. 1965, that a pleading needed enough fact to (1) suggest 

agreement, and (2) to raise a reasonable expectation that discovery will reveal evidence of an illegal 

agreement, (id. at 1965, thus, upholding the antitrust concept of tacit agreement.  See Theatre 

Enterprises Inc. v. Paramount Film Distr. Corp, 74 S.Ct. 257 (1954), cited in Twombley at pg. 

1958).  The court explained further that fact enough to be suggestive of an agreement can be based 

on parallel allegations if placed in a context that raises the suggestion of a preceding agreement, not 

merely parallel conduct that could be independent action.  It should distinguish that lawful parallel 

conduct does not equal an unlawful agreement. Id. at 1965.  In contrast to Louisiana’s petition, the 
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Twombley petition merely alleged antecedent lawful conduct which the regulatory agency, the FCC, 

was vigorously attempting to address, as were the ILECs themselves.  Id. at 1972. 

The Court ultimately concluded that it did not require a heightened pleading standard, id.  at 

1974, because only Congress could change Rule 8, based on Swierkiewicz, and that case did not so 

hold that a heightened pleading standard was required.    This holding is the direct opposite of that 

argued by Marshall & Swift/ Boeckh in the case at bar. 

In sharp contrast to the Twombley allegations, the Attorney General’s verifiable facts are 

sufficient to raise his right to relief above the speculative level, which is what Twombley requires.  

Twombley at p. 1966.   

2.  The Attorney General’s Petition can be Distinguished from the Twombley petition  

Louisiana’s factual petition can be distinguished from Twombley’s, in 3 distinct ways.  First, in 

Twombley, both the facts and the existing Telecommunications Act conflicted with the Twombley 

allegations.  Twombley at p. 1961-62.  Second, the Twombley complaint was entirely based upon a 

series of allegations, each dependent upon the last.  Third, the Twombley  facts could never be 

verified by discovery, because they lacked credibility, (were not plausible).  Thus, Twombley 

expected the court to infer, not a factual inference, but rather, a negative factual inference based on 

its earlier allegations. 

     The Twombley petition alleged that based upon earlier alleged agreements, the Court should infer 

the ILECs’ failures to pursue attractive business agreements were proof of collusion not to compete. 

 That last allegation was the proverbial straw that broke the camel’s back.  So, the Court held that a 

complaint must be plausible, thereby stating in a polite way, that the allegations could not conflict 

with known facts.  The Court ensured that it did not require a heightened pleading standard with its 

direct holding, reasonably confining the Twombley holding to its facts.    Twombley at 1974. 
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Louisiana’s fact basis, on the other hand, is verifiable even before discovery.  It consists of 

direct quotes published by the insurance industry’s chief factual scribe, database keeper, and seller 

of software that makes access to the collective database possible, complete with exact numbers of 

excessive profits accumulated by the cartel.  That published information also contains “code words” 

that in themselves, tie-in the trade organization and its members to the McKinsey plan.  Such 

published information is both credible and factually sufficient.  It is also, verifiable. 

Moreover, the Twombley Court, upon teaching the applicable law, elucidated that “once a 

claim has been stated adequately, it may be supported by showing any set of facts consistent with the 

allegations in the complaint.”  Further, “once a claim for relief has been stated, the plaintiff receives 

the benefit of imagination, so long as the hypotheses are consistent with the complaint.” Twombley 

at page 1969.  In the case at bar, this court need not rely on its imagination.  Instead, it may rely 

upon verifiable facts.   

 In addition, Twombley did not overrule the pleading standards contained in the cartel cases.  

Louisiana has pled the existence of a plan, its founder and facilitator, and its members.  Interstate 

Circuit v. U.S., 59 S.Ct. 467, 474 (1939), contains the operative pleading standard.  The case holds 

that, “(a)cceptance by competitors, without previous agreement, of an invitation to participate in a 

plan, the necessary consequence of which, if carried out, is restraint of interstate commerce, is 

sufficient to establish an unlawful conspiracy under the Sherman Act.”    Further, “by participating 

in the plan, collaborators must be held to have intended the necessary and direct consequences of 

their acts.”  U.S. v. Patten, 33 S.Ct. 141, 145 (1913).  The character and effect of a combination must 

be looked at as a whole, and not by dismembering it and viewing its separate parts.  Id.  Therefore, it 

is self-evident that Louisiana’s petition states the existence of a plan followed by competitors. 

 Moreover, an agreement to restrain trade by a cartel, may be tacit or express.  
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TheatreEnterprises, cited below.   Like the Twombley court noticed at pg. 1964, an agreement may 

be tacit or express.  Therefore, according to Twombley at pg.1965, the facts must merely suggest 

than an agreement was made; enough facts to raise a reasonable expectation that discovery will 

reveal evidence of illegal agreement. 

E.  Argument In Refutation of Defendants’ Supporting Memoranda  

1. Addressing the Collective Defendants’ Arguments 
 
     Defendants have argued both collectively and in turn, that a conspiracy to seek excessive profits 

by restricting output and fixing prices is economically rational; that such a conspiracy  does not 

injure the public; that no conspiracy exists because the conspirators acted in self-interest; that the 

Louisiana Department of Insurance made them do it; that the re-distribution of consumer wealth into 

the hands of upper corporate management or stock holders  in an illegal manner does not violate the 

antitrust laws; that the Attorney General’s claims amount to breach of contract; that evidence in the 

nature of antitrust proof must be presented at the pleading stage to avoid dismissal; that Twombley 

requires a “heightened pleading standard;” and, that based on the jurisprudence of other states, 

whose facts they have not  brought to the attention of this court, that no conspiracy exists in the 

matter now before the court.  The remainder of this memorandum addresses each such argument. 

Defendants’ arguments are turned toward their expectation that this court will suspend the Rules 

of Evidence by accepting affirmative defenses, not in a pleading or in evidence, but merely in 

memoranda.  This tactic is expressly forbidden by Louisiana law, which holds that a memorandum is 

not a pleading recognized under the Code of Civil Procedure and, is therefore not proper vehicle to 

raise an affirmative defense.  M.J. Farms, Ltd. v. Exxon Mobil Corp., 956 So.2d 573, 574 (La. 2007). 

  This rule requiring a defendant to plead special defenses affirmatively in his answer, existed even 

before the adoption of the 1960 Code of Civil Procedure, and is currently provided in art. 1003 of 
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the Rules of Civil Procedure.  However, Art. 1005, is not limited to its omnibus list of certain 

affirmative defenses.  It also provides for any other matter constituting an affirmative defense.  

Webster v. Rushing, 316 So.2d 111, 114 (La. 1975). 

a. Providing Affirmative Defenses by Memoranda is also Not Allowed by FRCP Rule 8(c) 

Such a tactic is also forbidden by Rule 8(c) of the Federal Rules of Civil Procedure.  That rule 

provides that in response to a pleading, a party must affirmatively state any avoidance or affirmative 

defense in an answer to a suit, including the ones listed.  Therefore, all affirmative defenses to 

antitrust law contained in defendants’ memoranda should be ignored during this Court’s 

consideration of defendants’ motion to dismiss on pleadings. 

b. Defendants’ Breach of Contract Argument Fails because the Incidents are not Isolated, but 
are Market-wide 

 
The collective defendants argue at 18-20 of their joint, collaberative memorandum, that the  

 
Attorney General’s complaint alleges nothing more than breach of contract or breach of fiduciary 

duties.  However, the Attorney General did not allege such isolated incidents of breach of a single 

contract or breach of a single fiduciary duty in the market place. He alleged a market wide 

conspiracy, occurring in the upstream, downstream and horizontal markets.  The Attorney General 

asserts that defendants stifled competition in the entire market.  Defendants’ arguments lack merit.  

c. Defendants’ Arguments Based on Twombley Must Fail 

The collective defendants argue that the Attorney General’s Petition should be dismissed based 

on Twombley.  However, they have failed to distinguish the facts of Twombley from this matter.  As 

argued above, Twombley made allegations on top of allegations that conflicted with the publicly 

known facts and with the Telecom Law, in contrast to the Attorney General’s facts which are 

verifiable even before discovery.  The Petition also, is in accord with antitrust laws and the 

Louisiana paradigm of pleadings and  proof contained in Louisiana law.  Therefore, defendants 
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failed to meet their burden of proof. 

d. Defendants’ Arguments of Similarity Must Fail Because Antitrust Cases Must Be Decided 
on a Case by Case Basis 

 
The collective defendants argue that the Attorney General’s Petition should be dismissed 

because it is like two other cases.  They submit a chart on page 14 of their memorandum, which 

contains one paragraph of similarity and dismiss any other as “legally immaterial” on page 15.  

Where defendants themselves dismiss alleged similarities as “legally immaterial,” this court should 

also disregard any similarity as irrelevant.  Louisiana and federal cases mandate that antitrust cases 

consistently, are decided on a case-by-case basis.  Louisiana Power & Light v. United Gas Pipeline 

Co., 493 So.2d 1149, 1156 (La. 1986).  Defendants’ arguments have no merit. 

e. Defendants’ Arguments of  Economically Rational Business Behavior and Common 
Business Experience Must Fail 

 
The collective defendants argue on pgs. 3 and 7 of their collaborated memorandum, that 

Louisiana’s Petition should be dismissed because their use of software which, as admitted by ISO 

executives, taps into ISO’s database of 500 million nation-wide claims and is integrated with repair 

services and contractors, (Louisiana’s Petition  at ¶¶ 49-60),  is “economically rational” and in 

accord with “common business experience.”  They argue as well that the Petition should be 

dismissed because their use of a plan to restrain trade formulated to circumvent insurance laws and 

its principles of indemnity and fiduciary duty by the illegal re-distribution of wealth as revealed in 

the McKinsey slides from policyholders to upper management and/or shareholders, is economically 

rational and in accord with “common business experience.”  As seen from the Attorney General’s 

arguments above, the Louisiana Supreme Court rejected the use of allocative efficiency synonymous 

with rational economics in LP&L.  In any case, such assertions amount to affirmative defenses 

which cannot be raised in memorandum or in a motion to dismiss on the pleadings, nor can these 
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defenses be raised in per se illegal cases.   

f. Defendants’ Arguments Regarding Proof of Conspiracy at the Pleading Stage Must Fail 

   The collective defendants next argue that an antitrust claim requires proof of a conspiracy.  

However, proof is not required at the pleading stage.  What is required at the pleading stage is FRCP 

8 (a)(2) “a short and plain statement of the claim showing that the pleader is entitled to relief.”  

Twombley at 1964; and, plausible facts that do not conflict with known existing facts and law, Id.  

The hypotheses must be consistent with the complaint.  Id. at 1969.  A heightened pleading standard 

is not required.  Id. at 1974.  

g. The Petition Sets Forth Verifiable Facts 

  The Attorney General’s Petition contains verifiable facts, set forth in defendants’ words.  It also 

contains the existence of a plan to circumvent insurance laws by restraints of trade which defendants 

followed.  By participating in the plan, collaborators must be held to have intended the necessary 

and direct consequences of their acts.  The character and effect of a combination must be looked at 

as a whole, and not by dismembering its parts.  U.S. v. Patten at 145.   

Defendants’ reliance on summary judgment case law is inappropriate.  They provide cases with 

standards for directed verdicts, summary judgments and trials without the “antecedent question” of 

pleadings. They substitute summary judgment cases for pleading standards cases. Twombley at 1964. 

  Defendants cite cases throughout their memorandum for dismissal on pleadings that reflect 

summary judgment standards.  They fail to assert any pleadings case outside of Twombley. 

For instance, at page 7, defendants assert  Pabst, a patent fraud case requiring defendant to plead 

an affirmative defense in an answer pleading, rejecting the defense’s assertion in memorandum.  On 

pg. 9, all of the cases defendants’ assert were at the summary judgment stage (after discovery).  

They even cite Theatre Enterprises, but fail to admit that the case stands for tacit agreement.  On pg. 
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16 n. 11 defendants assert a series of cases which deal with summary judgments, which they 

substitute for the pleading standard. On pg. 18, they cite Southern Tools and Supplies, which was a 

case in which summary judgment on antitrust claims was denied.  This case highlights defendants’ 

misplaced reliance on irrelevant cases.  

h. Defendants’ Arguments that LDI’s Rule 22 Made Them Do It Must Fail because LDI 
Recommended Reputable Sources and Did Not Know of the Existence of the Cartel 

 
Next the collective defendants argue that the Louisiana Department of Insurance made them 

engage in restraints of trade and cartelization, in Emergency Rule 22.  However, if anything, the 

Emergency Rule defendants cite, is presumptive proof that the cartel operated outside of the 

regulatory eye and outside of its awareness.  It is also presumptive proof that the Department was 

unaware of the collusive nature of such software.  “We may presume, absent a showing to the 

contrary, that a government acts in the public interest.  A private party, on the other hand, may be 

presumed to be acting primarily on his or its own behalf.”  Allied Tube & Conduit Corporation v. 

Indian Head, Inc., 108 S. Ct. 1931, 1938 (1988), quoting Hallie v. Eau Claire, 105 S.Ct. 1713, 1719-

1720 (1985). 

Emergency Rule 22 specifically declares that it was enacted because by January 20, 2006, 

disparities existed between the estimates of insurers and repair contractors, which exposed insureds 

to emotional, physical and economic hardship.  These failures of the insurance companies to live up 

to their responsibilities posed an immediate danger to the public health, safety and welfare of 

Louisiana citizens.  Therefore, as recognized by the Louisiana Department of Insurance (LDI), there 

was a critical need for government intervention to ensure effective, fair, and timely handling of 

claims, because Louisiana citizens suffered “tens of billions” of losses and “hundreds of thousands” 

of repairs remained undone because of the disparity between the cost of labor and materials and 

insurance estimates.   
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Rule 22 provided for a “special mediation program” to resolve the claims.  Insurers were given 

the responsibility to notify all policy holders of the program.  It is unknown at this time how many 

insurers actually complied with the mandated notification.  The rule specifically provided that it 

applied only to consumers’ residential property.  The guidelines mandated and prohibited the 

misstatement by any person, including insurers, regarding the cost of repairs.  The guidelines 

recommended “reputable” nationally recognized sources as the starting point of mediation.  The 

guidelines specifically exclude any portion of repairs necessary to fulfill the insurers’ obligation to 

restore the insured residence to pre-hurricane condition where there is a policy in effect and contract 

to repair, and the insurer has tendered the full amount of the claim. 

Therefore, not only have defendants misstated the rule, they have also misused it to blame 

anticompetitive conduct on the Louisiana Department of Insurance’s Emergency Response Rule 22. 

The obvious counter to defendants’ argument is, that if the Department knew of the collusive nature 

of the database, it would have acted in the public interest, and would not have recommended its use. 

 The pertinent parts of Emergency Rule 22, consist of a recommendation to use information provided 

by the construction industry data or “similar reputable sources.”  Surely, it cannot be said that the 

construction industry and the entire insurance industry are within the regulatory authority of the 

Louisiana Department of Insurance.    Defendants were in the only position to know of the tainted 

contents of such data.  In addition, the Rule called for a “reputable” source.  Moreover, “where as 

here, the restraint is imposed by persons unaccountable to the public and without official authority, 

many of whom have personal financial interests in restraining competition, we have no difficulty 

concluding that the restraint has resulted from private action.”  Allied Tube at 1938.   

i. Defendants’ Arguments that an antitrust agreement must be affirmative, must fail because the 
law provides for tacit agreement  

 
Next, the collective defendants argue that an agreement must be affirmative to rise to the 
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level of an antitrust violation.  This argument, too, contradicts the established antitrust principles 

of law.   See U.S v. Patten and Interstate Circuit discussed above.   

j. Defendants’ Arguments that the Petition Does not Allege Injury to Competition Must 
Fail Because the Petition Alleges Total Stifling of Commerce 

 
Finally, the collective defendants argue that the petition does not allege injury to competition.  

The Attorney General alleged the elements necessary to sustaining an antitrust claim.  As disclosed 

above, the Louisiana Supreme Court rejected the concept of one single goal attributed to Congress 

and the Louisiana Legislature, through the antitrust laws.  Those full goals reflected in the public 

policy are protection of the public from excessive profit-taking by a combination of corporations or 

other legal entities or individuals regardless of public policy, consumer harm and the public good, 

prevention of illegal re-distribution of wealth from consumers to upper management and 

shareholders, prevention of the limitation on businesses to compete on the merits, prevention of  

consumers’ choice limitation, prevention of private cartel regulation of industries, prevention of 

harm to the public, dispersion of ill-gotten gains, and protection of the competitive process, all of 

which are contained in the Attorney General’s Petition. 

   Contrary to defendants’ assertion, the Attorney General has alleged such harm at ¶¶ 1, 3, 5, 16, 

20, 24, 28, 29, 31-40, 43, 44, 46, 48, 51, 52, 54, 56, 59, 60, 61, 62, 63, 66-67, 74, 75, 81, etc., of his 

petition.  The Attorney General has provided fact and allegation throughout his entire petition to 

support and underscore the great harms perpetrated by defendants on the public.  None of 

defendants’ arguments have merit.  

2. Addressing Defendant McKinsey & Company’s Memorandum 
 
a. McKinsey’s Judicial Confessions 

 
McKinsey judicially admits 3 important facts in its pleading: (1) admits it serves competitors in 

the same industry by providing “strategic thinking,” (McKinsey Memorandum at pg. 1); (2) admits 
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its part in the cartel was to advise clients on “something as fundamental as reducing costs and 

increasing profits.” (McKinsey Memorandum at pg. 6); and, (3) admits it has a strong economic 

incentive to so advise clients in the insurance industry, (McKinsey Memorandum at pg. 17). 

However, the type of “strategic thinking” that McKinsey provides, leads to a collision with the 

antitrust laws of this state.  This court, as well as this state, should be interested in probing the depths 

of the “strategic thinking” which acts to the detriment of policyholders and the public policy of this 

state, and should allow this case to proceed.  Other courts have been similarly interested and forced 

McKinsey to reveal that “strategic thinking.”   

b. McKinsey’s Twombley Arguments Must Fail 

McKinsey argues Louisiana’s claims against it should be dismissed because they are not 

plausible, based on its misinterpretation of Twombley alone, despite the accumulation of U.S. 

Supreme Court authorities on the same subject.  Reduced to their essence, McKinsey’s arguments 

are three.  First, it argues that it cannot be held liable because it is outside of the industry, an 

innocent bystander. (pg.1) McKinsey boldly makes this self-serving argument, despite the long-

standing U.S. Supreme Court cases which take an opposite view.  Second, it argues on pg. 4 that 

Louisiana’s claims make no economic sense, yet, on pg. 16-18, it acknowledges that it is paid very 

well for its “valuable” advice to the insurance industry.  Economic sense is not a recognized antitrust 

defense.  Moreover, it makes no economic sense for McKinsey not to sell its anticompetitive plan.  

McKinsey could not have an economic existence without selling its reducing costs, increasing 

profits plans to entities.  McKinsey recklessly ignores the anticompetitive effect of selling its plan to 

competitors in the same industry.  Third, it argues solely, that it was not involved in price-fixing, an 

argument that fails to deny its involvement in the reduction of policy claim costs to gain excessive 

profits cartel. 
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c McKinsey’s Innocent Bystander Argument Must Fail Based on Conspiracy and Antitrust 

Law 

McKinsey’s innocent bystander argument must fail, based on the conspiracy law and the 

antitrust principle of involuntary restraints.  The case law usually recognizes this involuntary 

principle as restraints which have the purpose or effect of restraining competition are per se illegal.  

Conspiracy principles hold that persons who aid and abet a conspiracy, whether directly or indirectly 

are liable as principals.   

The Sherman Act is not confined to voluntary restraints where persons engaged in trade agree 

among themselves.  It also includes involuntary restraints, where persons not engaged in a trade 

create artificial conditions, which impede or burden the due course of such trade or commerce, or 

restrict the common liberty to engage in commerce.  U.S. v. Patten, 33 S.Ct. 141 (1913).   

 “It is elementary that an unlawful conspiracy may be and often is formed without simultaneous 

action, or agreement on the part of the conspirators, (cites omitted).  Acceptance by competitors, 

without previous agreement, of an invitation to participate in a plan, the necessary consequence of 

which, if carried out, is restraint of interstate commerce, is sufficient to establish an unlawful 

conspiracy under the Sherman Act.”  Interstate Circuit v. U.S., 59 S.Ct. 467 (1939).   

Both the purpose and effect of McKinsey’s plan necessarily involves a restraint of trade, 

restricting the output of claim payments to policy holders.  McKinsey does not advise its clients to 

cut costs and increase profits by normal methods of commerce.  It teaches clients to restrain trade by 

denying claims, delaying claim payments or forcing policyholders to litigation to recover the value 

of the policy in indemnification.  Because these methods are illegal pursuant to LSA R. S. 22:658, 

and illegal methods of trade, McKinsey is both a principal and an agent of the cartel. 

d. McKinsey’s Economic Sense Argument Must Fail Based on Louisiana Law 
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McKinsey’s second claim is equally untenable.  McKinsey argues that despite the fact that it is 

reaping vast sums of money from selling its plan to competitors in the same industry, Louisiana’s 

claims against it make no “economic” sense.  McKinsey’s argument is contrary to Louisiana law as 

explained supra, because it reflects the Chicago School of rational economics synonymous with 

allocative efficiency.  McKinsey’s plan to re-distribute the wealth of premium payers to upper 

management and shareholders is illegal.  Economic sense is not an antitrust defense.  The argument 

lacks any redeeming merit. 

e. McKinsey’s Non-Involvement Argument Must Fail Based on the Petition’s Cartel Facts 

Its third argument, that it was not involved in price-fixing, must fail as well.  Under 

conspiracy law, a person who aids and abets a conspirator or group of conspirators, is liable for 

all of the acts of the conspiracy, in short, is liable as a principal.  A cartel is a combination and a 

conspiracy.  This argument lacks force.  

3. Defendants Intentionally Distort Twombley 
 
Defendants intentionally misconstrue and distort Twombley, in the following 3 ways.  The 

interpretation that defendants place on Twombley cannot be reconciled with its text.  First, Marshall 

& Swift/Boeckh argues on pg. 3 of its Memorandum, that the United Supreme Court “departed from 

the permissive pleading requirements previously applied to antitrust conspiracy claims,” and on pg. 

4 argues that Twombley requires “heightened pleading requirements.”  This claim is refuted by the 

Twombley court itself, which specifically held, “(we) do not require heightened fact pleading of 

specifics.”  Twombley at 1974.  The Twombley court further held at pg. 1969, that once a claim for 

relief has been stated, it may be supported by a showing of any set of facts consistent with the 

allegations of the complaint. 

Defendants confuse the appellate decision in Swierkiewicz which the Supreme Court 
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overruled, with the Twombley holding.  The holding in that case was that a court cannot circumvent 

the normal channels for amending the Federal Rules.  Twombley at pg. 1973.  A requirement of 

greater specificity for particular claims is a result that must be obtained by the process of amending 

the Federal Rules, and not by judicial interpretation. Thus, the Supreme Court held that the courts 

are powerless to override the Federal Rules, and did not do so in  Twombley at 1973, n.14, quoting 

Swierkiewicz v. Sorema, 534 U.S. 506, 515 (2002).   

Moreover, the Twombley court’s language merely forecloses litigants from answering 

motions to dismiss by responding, “although I can’t make a good faith allegation of illegal conduct 

now, I bet I’ll find something good during discovery.”  The retirement of the “no set of facts” 

language should not be confused with a requirement that the complaint contain more factual 

specificity than was required before the court decided Twombley.  Nothing in Twombley has altered 

Rule 8’s requirement of notice.  In the Sherman Act § 1 context, this means that where independent, 

parallel behavior is the only basis for an assertion of “agreement,” that is not a ticket for admission 

to the discovery process.    Second, the Twombley court’s own reasoning mandates a different 

outcome than that argued by McKinsey.   McKinsey argues for an extension of Twombley according 

to McKinsey, when it argues on pg.4, that Twombley requires courts to review antitrust complaints 

through the lens of business common sense in determining whether the claims rose to the level of 

plausibility.   On that page of Twombley which it cites, pg. 1964, the court elucidated that,  parallel 

conduct might be consistent with a wide swath of unilateral business behavior, nothing like 

McKinsey’s interpretation.  Further, the Twombley court did not require that Chicago School 

economics be applied to pleadings.  The argument set forth by McKinsey, reflects the failed 

argument made by Twombley which the court rejected. 

4 Defendant Marshall& Swift/Boeckh’s Arguments Must Fail Based on its Distortion of 
Twombley 
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Defendant Marshall & Swift/Boeckh argues that: (1) Twombley requires a heightened 

pleading standard; (2) based on a federal summary judgment case that Louisiana’s case should be 

dismissed at the pleading stage before discovery. 

 a. No heightened pleading standard was the correct Twombley holding, at 1974.  It is one  

thing for a defendant to argue a biased interpretation of a United States Supreme Court holding, and 

quite another to purposely misstate its holding.  The Twombley Court’s holding could not be more 

plainly or forcefully stated.   

 “Here, in contrast, we do not require heightened fact of specifics, but only enough facts to 

state a claim to relief that is plausible on its face.” Twombley at 1974.  It is obvious from the facts of 

Twombley which conflicted with the known facts and the Telecommunications Act, that the Court 

found the petition to be non-credible on its face. 

        b. Marshall & Swift/Boeckh uses a federal summary judgment case to convince this Court to 

dismiss Louisiana’s state law petition at the pleading stage, when a Louisiana pleading standard is 

required.  Defendant relied on Wilson v. Mobil Oil Corp., 984 F.Supp. 450 (E.D. La. 1997), which 

clearly states upfront at page 451, “(t)his matter is before the Court on the motion of ….for summary 

judgment…”  It is obvious from the facts of the case that extensive discovery had been taken.  A 

summary judgment comes before a court after some discovery is taken.  However, this defendant 

clearly does not wish an investigation into its affairs, so much so, that it is willing to argue a 

summary judgment standard at the pleading stage, without invoking Rule 56.  It expects this court to 

accept its arguments made in briefs and memoranda as factual and not fictional, without providing 

any evidence at all.  As noted by the Louisiana courts, such arguments do not form a reliable basis, 

they contain no sworn testimony and are self-serving at best.   

 Marshall & Swift/Boeckh points out that the federal court opined that “(f)ederal antitrust 
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precedent is persuasive authority in interpreting parallel provisions of Louisiana law in the absence 

of contrary state precedent.”  This quote, misses the point of both Louisiana Supreme Court and U.S. 

Supreme Court holdings, that federal antitrust law was meant to supplement state antitrust law, not 

to pre-empt it.  Therefore, if there is a point to citing this federally abridged holding, taken out of 

context, as a reason to dismiss Louisiana’s case at the pleading stage, it is lost in the rhetoric.   

   CONCLUSION 

Louisiana’s petition contains verifiable and therefore, plausible facts of cartelization and   

price-fixing, together with defendants’ public admissions, which can be tied to cartel behavior.  

Defendants ask this court to disregard those facts and use the summary judgment standard, in 

substitution for the notice pleading standard.  Defendants also present arguments contradictory to 

Louisiana antitrust laws.  Moreover, Defendants present affirmative defenses, not in an answer as 

required, but in memoranda, forbidden by both the federal rules of civil procedure and Louisiana 

jurisprudence.  They have failed to meet their burdens of proof.  Therefore, the Attorney General 

asks this Court to allow this important antitrust case to proceed and to deny defendants’ Motions to 

Dismiss. 

     Respectfully Submitted: 
 
     
     _______/s/ Jane Johnson__________________ 
     JAMES “BUDDY” CALDWELL 
     Attorney General State of Louisiana  
     By: JANE BISHOP JOHNSON, La. Bar No.21651  
     Assistant Attorney General/Antitrust 
     Louisiana Department of Justice 
     1885 N.3rd Street 
     Baton Rouge, LA 70802 
     Telephone: (225) 326-6467 
     Facsimile: (225)  326-6499  
 
     And 
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     _____/s/ J. Alex Watkins________ 
     J. ALEX WATKINS, La. Bar No. 29472 
     T. CAREY WICKER, III, La. Bar No. 13450 
     Capitelli & Wicker 
     1100 POYDRAS STREET 
     2950 ENERGY CENTRE 
     NEW ORLEANS, LA  70163-2950 
     TELEPHONE:  (504) 582-2425 
     FACSIMILE:    (504) 582-2422 
      
     And 
 
     DOUGLAS ROBERT PLYMALE, La. Bar No. 28409   
     JAMES R. DUGAN, II, La. Bar No. 24785 
     STEPHEN B. MURRAY, JR., La. Bar No. 23877 
     STEPHEN BARNETT MURRAY, La. Bar No. 9858 
     Murray Law Firm  
     650 Poydras St., Suite 1100  
     New Orleans, LA 70130 
     504-525-8100 
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