
IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

MICHAEL PAYMENT, M.D., PLAINTIFF

VERSUS CIVIL ACTION NO.
1:07CV01003-LTS-RHW

STATE FARM FIRE AND CASUALTY
COMPANY, ET AL.

DEFENDANTS

STATE FARM FIRE AND CASUALTY COMPANY’S MOTION
IN LIMINE NO. 9: TO PRECLUDE TESTIMONY OR EVIDENCE THAT

PLAINTIFF’S HOME WAS COMPLETELY DESTROYED BY WIND

State Farm Fire and Casualty Company ("State Farm") respectfully moves this Court for

an in limine order precluding Plaintiff and his counsel from offering testimony or evidence, in

the form of expert opinion or otherwise, to the effect that Plaintiff’s residence was completely

destroyed by the force of wind during Hurricane Katrina. Exclusion of such evidence is required

because Plaintiff applied for, received, and retained policy limits in the amount of $250,000

under his flood policy for flood damage to his dwelling, and thus has judicially admitted that at

least this amount of his loss was caused by storm surge flooding. In particular, as discussed

below, the Court should enter an order precluding entirely the testimony of Plaintiff’s expert

witness Neil Hall or, in the alternative, limiting the balance of his testimony, if any, to that not

contradicted by Plaintiff’s judicial admission of $250,000 of flood damage.1

Plaintiff’s Pass Christian home was destroyed during Hurricane Katrina. Plaintiff’s home

1 In the interests of judicial economy, State Farm respectfully requests that this Court waive the requirement of filing
a separate brief inasmuch as all authority and arguments in support of this motion are set forth herein.
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and contents were insured under a homeowners policy, and Plaintiff’s home was insured under a

flood policy. Plaintiff accepted benefits under his flood policy in the amount of $250,000 for

flood damage to his dwelling. State Farm anticipates that Plaintiff will attempt to introduce

evidence and testimony to the effect that Plaintiff’s property was completely destroyed by wind

prior to the arrival of storm surge waters. State Farm anticipates that that evidence will include

proffered expert witness Neil Hall to so testify. Plaintiff should be precluded from offering

evidence or testimony, including that from Mr. Hall, to the effect that Plaintiff’s property was

entirely destroyed by wind, because such evidence and testimony is inconsistent with the

undisputed fact that Plaintiff’s house had at least $250,000 worth of flood damage.

This Court has previously held that acceptance of flood policy benefits constitutes a

judicial admission that at least that amount of a plaintiff’s damage was caused by storm surge

flooding. For example, in McIntosh v. State Farm Fire & Casualty Co., this Court held that “the

plaintiffs’ receipt of flood insurance benefits constitutes a judicial admission that flood damage

occurred and precludes the plaintiffs’ denying that at least the amount of damage represented by

the flood insurance payment was caused by flooding.” See 2008 WL 1776409, *2 (S.D. Miss.

Apr. 14, 2008); accord Robichaux v. Nationwide Mut. Ins. Co., No. 1:06CV1165-LTS-RHW,

2007 WL 2783325, at *2 (S.D. Miss. Sept. 21, 2007) (“Once an insurance payment is made and

accepted, this act establishes, as an admission by both the insurer and the insured, that the

insured’s losses were caused by an event covered by the policy under which the payment is made,

at least to the extent of the amount paid and accepted.”); Mills v. State Farm Fire & Cas. Co., No.

1:07CV73-LTS-RHW, 2007 WL 1514021, at *5 (S.D. Miss. May 21, 2007) (“By offering and

accepting the flood insurance policy limits, the parties have indicated their agreement that at

least to the extent of these benefits the damage to the insured property was caused by flooding,
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and the parties are now judicially estopped from denying this.”). The law provides that a judicial

admission is “‘conclusive’” and “binding on the party making [it].” Martinez v. Bally’s La., Inc.,

244 F.3d 474, 476-77 (5th Cir. 2001) (citation omitted). It “has the effect of withdrawing a fact

from contention” and may not be “controverted or explained by the party who made it.” Id.

State Farm respectfully requests that this Court, in accordance with these prior rulings,

instruct the jury before voir dire and after the close of evidence that Plaintiff’s property was

damaged by storm surge as a result of Hurricane Katrina in at least the amount of $250,000, and

to preclude any introduction of any evidence at trial inconsistent with that fact.

For example, this Court should exclude Plaintiff’s proffered expert witness Neil Hall,

who opines that all of the damage to Plaintiff’s property was caused by wind. Mr. Hall’s draft

and supplemental reports both purport to “reconstruct events during Hurricane Katrina in order

to determine the extent of damage caused by wind and flood.” Ex. A at 2; Ex. B at 2. However,

neither report opines regarding any flood damage to Plaintiff’s property at all. In his first report

Mr. Hall opined that “the amount of damage caused by [wind] before the rise of storm surge

already had rendered the building a total economic loss.” Ex. A at 6. He also opined that wind

after the arrival of storm surge would have “increased the total amount of damage,” but he does

not attribute any damage whatsoever to flooding. Id. In his purported supplemental report, Mr.

Hall reworded his conclusions but nonetheless describes only purported “wind damage before

the rise of storm surge” and “wind damage after the rise of storm surge,” with no reference to

any damage caused by flooding. Ex. B at 22-23. And at his deposition, Mr. Hall asserted that if

there had been no flooding at all, Plaintiff’s property would have experienced “[a]ll the damage

we’ve discussed,” with one possible exception where a portion of Plaintiff’s house may have

collapsed because of wind pushing it over after a “flood component in the weakening of the
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building.” Ex. C at 182:11-20.

Mr. Hall’s opinion is that wind was the cause of all of the damage to Plaintiff’s home.

Yet, this opinion is flatly inconsistent with Plaintiff’s judicial admission and impermissible under

this Court’s previous rulings on the effect of acceptance of flood policy benefits. See McIntosh,

2008 WL 1776409 at *2. His testimony that wind was the cause of all of the damage to

Plaintiff’s property should be excluded.

This Court has previously granted similar relief in other Katrina matters. For example, in

Dickinson v. Nationwide Mutual Fire Insurance Co., this Court held that plaintiffs were estopped

from denying that their home had experienced some storm surge flooding because of their

application for a flood damage grant, and precluded their expert witness from testifying that the

home was completely destroyed by wind. See Dickinson, No. 06cv198-LTS-RHW, 2008 WL

2568140, at *1 (S.D. Miss. June 24, 2008). Likewise, in another Katrina case where plaintiffs

accepted flood policy benefits for damage to their destroyed home, Fowler v. State Farm Fire &

Casualty Co., the court “prohibited [plaintiffs] from mentioning, submitting evidence, or

eliciting testimony, in the form of expert opinions or otherwise, to the effect that Plaintiffs’

property was completely destroyed by the force of wind.” See Fowler, No. 06cv489, 2008 WL

3050417, *8 (S.D. Miss. July 25, 2008) (Ozerden, J.). A similar ruling is warranted here.

This fundamental incompatibility between Mr. Hall’s opinions and Plaintiff’s conclusive

judicial admission of flood damage also warrants excluding his testimony under Federal Rule of

Evidence 403. An expert opinion’s “lack of reliable support may render it more prejudicial than

probative, making it inadmissible under [Rule] 403.” Viterbo v. Dow Chem. Co., 826 F.2d 420,

422 (5th Cir. 1987). As Judge Weinstein has noted, “[a] false aura of scientific infallibility,

coupled with low probative value, increases resistance to admitting evidence since it multiplies
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the hazards of misleading a jury.” In re Agent Orange Prod. Liab. Litig., 611 F. Supp. 1223,

1256 (E.D.N.Y. 1985), aff’d, 818 F.2d 187 (2d. Cir. 1987), cert. denied, 487 U.S. 1234 (1988).

Clearly, Mr. Hall’s testimony that Plaintiff’s property was damaged entirely by wind has

minimal probative value when it is undisputed that Plaintiff’s property was damaged by flooding

in the amount of at least $250,000. However, if permitted at trial this incompatible testimony

would undoubtedly confuse the issues and mislead the jury. Thus, Mr. Hall’s testimony should

also be excluded under Federal Rule of Evidence 403.

CONCLUSION

Pursuant to this Court’s rulings in other Katrina cases, Plaintiff should be precluded from

proffering any evidence or testimony that his property was entirely destroyed by wind, because

such testimony is irreconcilable with Plaintiff’s conclusive judicial admission of flood damage.

As a corollary to such an order, this Court should also preclude Plaintiff’s expert witness Neil

Hall from testifying at trial entirely; or, in the alternative, this Court should limit the balance of

his testimony, if any, to that not contradicted by Plaintiff’s judicial admission of $250,000 of

flood damage.

Dated: December 5th, 2008 Respectfully submitted,

s / John A. Banahan
JOHN A. BANAHAN (MSB #1731)
MATTHEW E. PERKINS (MSB # 102353)
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Post Office Drawer 1529
1103 Jackson Avenue
Pascagoula, Mississippi 39568-1529
(228) 762-6631
Attorneys for Defendant
State Farm Fire & Casualty Company
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CERTIFICATE OF SERVICE

I, JOHN A. BANAHAN, one of the attorneys for the Defendant, STATE FARM FIRE &

CASUALTY COMPANY, do hereby certify that I have this date electronically filed the

foregoing document with the Clerk of Court using the ECF system which sent notification of

such filing to all counsel of record.

DATED, this the 5th day of December, 2008.

s / John A. Banahan
JOHN A. BANAHAN (MSB # 1731)
MATTHEW E. PERKINS (MSB # 102353)
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Post Office Drawer 1529
1103 Jackson Avenue
Pascagoula, Mississippi 39568-1529
(228) 762-6631
Attorneys for Defendant
State Farm Fire & Casualty Company
































































