
IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

MICHAEL PAYMENT, M.D., PLAINTIFF

VS. CIVIL ACTION NO.
1:07CV1003-LTS-RHW

STATE FARM FIRE & CASUALTY COMPANY DEFENDANT

STATE FARM FIRE AND CASUALTY COMPANY’S MOTION IN LIMINE NO. 7:
TO PRECLUDE TESTIMONY OR EVIDENCE RELATING TO INTERPRETATION OF
INSURANCE POLICY PROVISIONS OR PRINCIPLES OF MISSISSIPPI LAW AND TO

EXCLUDE THE WIND/WATER CLAIM HANDLING PROTOCOL

State Farm Fire and Casualty Company ("State Farm") moves this Court for an in limine order

excluding any evidence, testimony, or argument relating or referring to the meaning or interpretation of any

provision in the homeowners policy issued by State Farm to Plaintiff or to the interpretation of principles of

Mississippi law.1

State Farm anticipates that Plaintiff's counsel may attempt to introduce testimony and/or evidence

that purports to establish Plaintiff's view of the proper interpretation of the relevant policy language and its

application to the facts of this case, including such issues as the enforceability and effect of the "anti-

concurrent cause" lead-in provision to the water damage exclusion, the Hurricane Deductible Endorsement,

and other pertinent policy provisions, as well as principles of Mississippi insurance lawand tort law, such as

the efficient proximate cause doctrine or that certain conduct constitutes fraudulent misrepresentation. All

such testimony must be excluded because it would violate well-established precedent holding that testimony

of this kind constitutes a legal conclusion and as such is inadmissible under applicable law.

I. Testimony on Legal Issues Should Not Be Permitted

In earlier Hurricane Katrina cases, this Court has agreed that:

1 No separate memorandum in support is filed with this motion as the motion speaks for itself, and all relevant
authorities are cited therein.
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[I]ndependent expert testimony concerning the interpretation of policy provisions is not
appropriate. The interpretation of policy provisions is an issue of law and is within the
province of the Court, not the jury.

Tejedor v. State Farm Fire & Casualty Co., 2007 WL 162180, *1 (S.D. Miss. Jan. 16, 2007).2 State Farm

respectfully submits that this Court should follow its earlier ruling and exclude in this case all testimony,

expert or otherwise, purporting to interpret the policy provisions at issue in this case. Under this principle,

Plaintiff's witnesses should also be precluded from testifying that State Farm's wind/water claim handling

protocol is contrary to the provisions of State Farm's policy, as such testimony would require legal opinion as

to the interpretation of the policy provisions.

II. Evidence of State Farm's Claim Handling Guidelines or Procedures Is Not Admissible on
the Question of Coverage

State Farm anticipates that Plaintiff may incorrectly argue thatevidence of claim handling guidelines

or procedures might be relevant or admissible on the question of coverage, i.e., whether the weather forces of

Hurricane Katrina that damages Plaintiff's property comes within the language of the homeowners policy.

Any claim handling guidelines or procedures that State Farm may have used in adjusting or handling

2 See, also Huynh v. State Farm Fire & Cas. Co., No. 1:06cv1061-LTS-RHW, Order at 1 (S.D. Miss. Jan. 7, 2008)
[Doc. 166]; Killeen v. State Farm Fire & Casualty Co., 2007 WL 1725428 (S.D. Miss. June 12, 2007). The Court's
ruling in Tejedor, Killeen and other cases on this question is consistent with federal law on the issue. See, e.g., BG Real
Estate Servs., Inc. v. Monticello Ins. Co., 2006 WL 461706, at * 3 (E.D. La. Feb. 27, 2006) ("Testimony by an expert
that requires him to construe an insurance contract usurps the function of the Court, and is therefore inadmissible";
court would thus not consider expert's opinion that insurers did not have right under liability policy to settle underlying
action against insured); Young v. State Farm Mut. Auto. Ins. Co., 1999 WL 33537177, at * 2 (N.D. Miss. Feb. 16,
1999) (striking expert's affidavit opining that insured's daughter "was covered under the automobile insurance policy
and the defendants had no arguable basis to deny coverage [because such opinion] is merely a conclusion of law [and
thus] is inadmissible"); Gallatin Fuels, Inc. v. Westchester Fire Ins. Co., 410 F. Supp. 2d 417, 421 (W.D. Pa. 2006)
(excluding testimony from plaintiff's expert "as to his opinions on the application of the [first-party] insurance policy to
[plaintiff's] loss"; expert's "opinion on the issue of contract construction would not assist the jury in understanding
coverage, are based solely on [expert's] subjective interpretation of the policy language, and are impermissible legal
conclusions"); Breezy Point Coop., Inc. v. Cigna Prop. & Cas. Co., 868 F. Supp. 33, 36 (E.D.N.Y. 1994) (excluding
expert testimony as to whether insured violated policy's timely notice requirement because the proffered testimony
"requires [the expert] to construe provisions of the insurance contract and thus contains inadmissible legal opinions as
to the meaning of the contract terms at issue. Moreover, . . . [the expert] necessarily will offer his version of what New
York law requires or prohibits [and thus] clearly invades the Court's domain . . . .") (emphasis added).
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Plaintiff's claim have no bearing on the question whether Plaintiff's loss is covered and, if so, the extent of

any covered damages. These materials are thus irrelevant to the coverage issues before the Court and jury

and may not be admitted into evidence for purposes of determining coverage.3

To the extent State Farm's claim handling guidelines or procedures have any potential relevance here,

it is only with respect to Plaintiff's claims for extra-contractual and punitive damages. Accordingly, this

evidence may be admitted (if at all) only if the trial proceeds to those separate issues. As the Mississippi

Supreme Court held in Hartford Underwriters Insurance Co. v. Williams, 936 So. 2d 888, 896-97 (Miss.

2006):

[O]ur punitive damages statute mandates that all evidence regarding the punitive damages
issue be tried in a separate evidentiary hearing before the same trier of fact, if but only if, the
jury has awarded some measure of compensatory damages. As such, the clear intent of the
legislature was to prevent issue confusion and to create a barrier between testimony
regarding the fundamental issue of liability and the inflammatory issue of egregious conduct.
. . . [O]nly if the jury has determined that compensatory damages are appropriate, may the
jury hear the evidence concerning the issue of punitive damages.

The Mississippi Supreme Court thus held that the trial court committed reversible error in failing to bifurcate

the trial and separate both the evidence and the issues related to insurance coverage from the evidence and

the issues related to claims handling:

By allowing all issues to be tried in a single phase of the trial, the trial court allowed the jury
to hear inflammatory evidence regarding alleged abuses committed by Hartford in handling
and ultimately denying Williams's UM claim. Moreover, Williams had the benefit of
introducing evidence of the manner in which Hartford handled her claim instead of focusing
on the simple issue of whether Hartford breached the parties' insurance contract.

3 While this Court has remarked that "it is difficult to envision a breach of an insurance contract suit without
consideration of the manner in which the claim was handled," [Doc. 97] at 2, State Farm respectfully submits that how
an adjuster investigates a claim has no bearing on Hurricane Katrina's specific weather forces, the damage those forces
caused to Plaintiff's property, and whether those damages come within the homeowners policy. Indeed, as set forth
herein and in State Farm's Motion in Limine No. 1, Mississippi law clearly requires a wall of separation between the
"fundamental issue of liability and the inflammatory issue of egregious conduct" by dividing "both the issue and the
evidence regarding punitive damages" from the underlying question of whether Plaintiff is due any additional
homeowners insurance payments. Hartford Underwriters v. Williams, 936 So. 2d 888, 897 (Miss. 2006).
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Id. at 897; see also Bridges v. Enterprise Prods. Co., 2007 WL 571074, at *3 (S.D. Miss. Feb. 20, 2007)

(excluding evidence relevant only to punitive damages from liability and compensatory damages portion of

trial); Beck v. Koppers, Inc., 2006 WL 2228876, at *1 (N.D. Miss. Apr. 3, 2006) (noting that "the court will

not admit evidence during the first stage of the trial that is only relevant to punitive damages"); Bradfield v.

Schwartz, 936 So. 2d 931, 938 (Miss. 2006) ("If punitive damages are indeed to be awarded within the

limitations prescribed by [the punitive damages] statute, then evidence which does not pertain to

compensating the plaintiff but only pertains to proof that a punitive damage award is appropriate, should not

be heard until liability has been determined.").

For these reasons, the Court should rule that the claim handling guidelines and procedures cannot be

used for any purpose in the coverage phase of trial.4

III. State Farm's Wind/Water Claim Handling Protocol Is Not Admissible for Any Purpose

In the event the trial proceeds to extra-contractual and punitive damages, State Farm anticipates that

Plaintiff may seek to introduce evidence of a particular claim handling guideline, State Farm's Wind/Water

Claim Handling Protocol. For the reasons set forth below, that documents does not evidence bad faith or

other culpable conduct, and this Court should therefore rule that it is not admissible for any purpose.

The Wind/Water Claim Handling Protocol was provided to some State Farm claims adjusters in

Mississippi and other areas affected by Hurricane Katrina "as a guide for handling various wind and/or water

claims." See Wind/Water Claim Handling Protocol (attached as Ex. A) at 1. The purpose of the documents

was to describe the process to be used in determining whether certain claims were or were not payable.

Among other points, the documents advises adjusters that "[e]ach claim should be handled on its merits,"

that a "causation investigation should be conducted" in each case and that the adjuster should document

4 State Farm has moved separately for an in limine order phasing the trial of this case and trying Plaintiff's claim for
additional coverage payments in phase one of the trial.
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evidence of wind and/or water damage. Id. It states that adjusters are to consider "any available

information" in making their coverage determinations, including evidence gathered at the on-site inspection;

documentation of physical evidence such as water lines, debris, and physical damage to the structure;

evidence gathered at neighboring locations; data obtained from reports describing damage to the area;

information from witnesses and policyholders; and input from any experts retained to provide guidance. Id.

The documents also sets forth the following categories of damage and gives instructions for the

handling of each category: (i) damage to the property caused by wind (covered); (ii) damage to separate

portions of the property that can be attributed to either wind (covered) or water (excluded); (iii) damage to

the property caused by excluded water, with no available coverage; and (iv) damage to the property caused

by floodwaters and covered by an available flood policy. Id.

With respect to damage falling into category (ii) – damage to separate portions of the property that

can be attributed to either covered wind or excluded water – the document indicates that "[e]ach type of

damage should be documented in the claim file" and that the "claim representative should calculate the

separate damage attributable to each peril and handle the adjustment accordingly." Id. at 2. However,

"[w]hen the investigation indicates that the damage was caused by excluded water and the claim

investigation does not reveal independent windstorm damage to separate portions of the property, there is no

coverage available under the homeowners policy." Id. The document indicates that the relevant policy

language supporting this guideline, which is quoted, is the water damage exclusion, including its lead-in

provision. Id.

The Fifth Circuit's decisions in Tuepker v. State Farm Fire & Casualty Co., 507 F.3d 346 (5th Cir.

2007), and Leonard v. Nationwide Mut. Ins. Co., 499 F.3d 419 (5th Cir. 2007), endorse the propriety of the

principles set forth in the wind/water claim handling protocol. The Fifth Circuit held that "damage caused

exclusively by a nonexcluded peril or event, such as wind, not concurrently or sequentially with water
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damage, is covered by the policy while all damage caused by water or by wind acting concurrently or

sequentially with water, is excluded." Tuepker, 507 F.3d at 354 (emphasis in original); see also Leonard,

499 F.3d at 430 ("The only species of damage covered under the policy is damaged caused exclusively by

wind.") (emphasis in original). The Fifth Circuit also stated that, "[t]hus, the ACC [anti-concurrent cause]

Clause in combination with the Water Damage Exclusion clearly provides that indivisible damage caused by

both excluded perils and covered perils or other causes is not covered." Tuepker, 507 F.3d at 354. The Fifth

Circuit's holdings in Tuepker and Leonard that only damage caused "exclusively" by wind is covered directly

supports the wind/water claim handling protocol, which states that there is coverage where there is only wind

damage or where there is independent distinguishable wind damage to separate portions of the property. As

such, because the Fifth Circuit has recognized the very principles contained in the wind/water claim handling

protocol related to Katrina claim handling, the use of that document at any time during this litigation for any

reason, including with respect to Plaintiff's punitive damages claim, would be inappropriate and should be

prohibited.

In Broussard v. State Farm Fire & Casualty Co., 2007 WL 268344, at *2 (S.D. Miss. Jan. 31, 2007),

rev'd, 523 F.3d 618, 628 (5th Cir. 2008), this Court erroneously found a basis for punitive damages in the

protocol, which, in the Court's view, "emphasized the exclusion but is at odds with other express terms of the

insurance contract"; "attempted impermissibly to place the burden of proof on the Plaintiffs to establish that

their losses were caused by wind"; and "assigned 100% of the loss to flooding [in slab cases] unless the

policyholder could show 'independent windstorm damage' or produce an eyewitness to the destruction." On

appeal, the Fifth Circuit held that the punitive damages issue should not have been submitted to the jury in

Broussard as a matter of law. Broussard, 523 F.3d at 627-30. It is a necessary predicate to the Fifth

Circuit's holding that the wind/water claims handling protocol is, by itself, insufficient to support a claim for
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punitive damages as a matter of law. Moreover, it is clear from the Fifth Circuit's opinion in Tuepker,5 in

limiting coverage in storm surge cases to "independent windstorm damage," the protocol reasonably and

correctly interpreted the lead-in language of State Farm's policy, which excludes damage that "would not

have occurred in the absence of" excluded water damage. Ex. A at 2. Thus, any attempt to base a punitive

damage claim on the claim handling protocol is foreclosed by Tuepker and Leonard. The claim handling

protocol is also irrelevant for the further reason that Plaintiffs' claims here do not involve a "slab" case, but

rather a dwelling that remained standing.

Moreover, contrary to the Court's conclusion in Broussard, the protocol nowhere instructs adjusters

to "assign[] 100% of the loss to flooding unless the policyholder could show 'independent windstorm

damage' or produce an eyewitness to the destruction." Broussard, 2007 WL 268344, at *2. Rather, as

shown above, it instructs adjusters to handle each claim "on its merits"; to conduct a "causation

investigation" documenting and considering "[e]vidence gathered at the on site inspection," including

"physical evidence such as water lines, an examination of the debris, and an analysis of physical damage to

the structure," as well as "evidence gathered at neighboring locations," "[d]ata obtained from reports

describing damage to the area," and "information from witnesses and policyholders"; and to "calculate

separate damage attributable to wind and water and handle the adjustment accordingly." Ex. A at 1-2.

Finally, to the extent that the protocol speaks to the issue – and it does not – the document requires

nothing more than what Mississippi law requires of any insured: "'Under Mississippi law a plaintiff has the

burden of proving a right to recover under the insurance policy sued on . . . .'" Broussard, 523 F.3d at 625

5 See also Boteler v. State Farm Cas. Ins. Co., 876 So. 2d 1067, 1069-70 (Miss. Ct. App. 2004) (State Farm's anti-
concurrent cause lead-in language is "clear" and "[u]nambiguous language of exclusion"); Rhoden v. State Farm Fire &
Cas. Co., 32 F. Supp. 2d 907, 911-13 (S.D. Miss. 1998) (Mississippi law), aff'd, 200 F.3d 815 (5th Cir. 1999); Wallace
v. City of Jackson, No. 251-05-941 CIV, slip op. at 3 (Hinds County Cir. Ct. Miss. Sept. 15, 2006) (noting that State
Farm's lead-in language has been "judicially determined to be clear and unambiguous").
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(quoting Britt v. Travelers Ins. Co., 566 F.2d 1020, 1022 (5th Cir. 1978)). More generally, "[a]n insured

seeking recovery on a policy insuring against fire has the burden of proving the loss and its extent." Id.

(quoting Home Ins. Co. v. Greene, 229 So. 2d 576, 579 (Miss. 1969)). Given the substantial authority

placing the burden on the insured to establish a right to recover under the homeowners policy, State Farm

certainly acted in good faith in adopting its wind/water claim handling protocol, which it believed to reflect

accurately the terms of its insurance contracts. As discussed above, the Fifth Circuit in Broussard,Tuepker,

and Leonard has endorsed the propriety of the principles set forth in the wind/water claim handling protocol.

WHEREFORE, State Farm respectfully requests that this Court enter an in limine order precluding

Plaintiff and his counsel from introducing testimony or evidence as to the meaning and interpretation of

State Farm's policy provisions or as to principles of Mississippi insurance law. State Farm requests that the

Court extend this order to any guidelines or procedures for claims handling, which are not relevant to

coverage issues. State Farm requests that the Court rule that the wind/water claim handling protocol is

inadmissible as not relevant to bad faith or punitive or extra-contractual damages for the reasons addressed

above.

Dated: December 5th, 2008 Respectfully submitted,

s / John A. Banahan
JOHN A. BANAHAN (MSB #1731)
MATTHEW E. PERKINS (MSB # 102353)
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Post Office Drawer 1529
1103 Jackson Avenue
Pascagoula, Mississippi 39568-1529
(228) 762-6631
Attorneys for Defendant
State Farm Fire & Casualty Company



9

CERTIFICATE OF SERVICE

I, JOHN A. BANAHAN, one of the attorneys for the Defendant, STATE FARM FIRE & CASUALTY

COMPANY, do hereby certify that I have this date electronically filed the foregoing document with the

Clerk of Court using the ECF system which sent notification of such filing to all counsel of record.

DATED, this the 5th day of December, 2008.

s / John A. Banahan
JOHN A. BANAHAN (MSB # 1731)
MATTHEW E. PERKINS (MSB # 102353)
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Post Office Drawer 1529
1103 Jackson Avenue
Pascagoula, Mississippi 39568-1529
(228) 762-6631
Attorneys for Defendant
State Farm Fire & Casualty Company








