
IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

MICHAEL PAYMENT, M.D., PLAINTIFF

VS. CIVIL ACTION NO.
1:07CV01003-LTS-RHW

STATE FARM FIRE & CASUALTY
COMPANY

DEFENDANT

DEFENDANT STATE FARM FIRE AND CASUALTY COMPANY'S MOTION IN
LIMINE NO. 2: TO EXCLUDE CERTAIN INACCURATE, CONFUSING AND

MISLEADING EVIDENCE

State Farm Fire and Casualty Company ("State Farm") respectfully submits this Motion

in limine No. 2 pursuant to Federal Rule of Evidence 403 to preclude Plaintiff and his counsel

from introducing Mr. Patrick Fitzpatrick's report and proposed testimony as it is inaccurate,

confusing and misleading.1 State Farm anticipates that Plaintiff's counsel at trial will attempt to

introduce the report and proposed testimony of Mr. Fitzpatrick which deals in an overly

generalized fashion with the strength and timing of wind and storm surge. As shown herein, any

minimal probative value this evidence may have would be substantially outweighed by the

danger of unfair prejudice, confusion of the issues and misleading of the jury.

Mr. Fitzpatrick's report offers a great deal of information that is overly general in nature

while providing little information about the specific conditions at or the cause of damage to

Plaintiff's property. Mr. Fitzpatrick's report also contains no discussion or analysis of evidence

1 No separate memorandum in support is filed with this motion as the motion speaks for itself, and all relevant
authorities are cited herein.
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gathered at the site of Plaintiff's home or its general vicinity to help confirm the accuracy of

abstract wind measurements.

Mr. Fitzpatrick's 11-page report presents conclusions about the characteristics of

Hurricane Katrina, including the strength, timing, and general location of Katrina's winds and

storm surge. See Ex. A at 4-6. The report also makes multiple references to other analyses and

data sources, such as government reports, surveys, radar and microwave data, and output from

computer generated models of Katrina's wind fields and storm surge. Id. at 4-9. A significant

portion of the report is also devoted to discussing hurricanes in general, as well as providing

general information about Hurricane Katrina. Id. at 2-4. Ultimately, Mr. Fitzpatrick concludes

that Plaintiff's home experienced peak sustained winds of 105 m.p.h. and peak gusts up to 120-

130 m.p.h. hours and was then inundated by 24 feet of storm surge. Id. at 10.

The report, however, provides only a vague description of the information on which it is

based, Mr. Fitzpatrick's methodology, and how he reached his conclusion. For example, the

third page of the report states "National Weather Service radar data indicates many tornadoes,

and satellite shows mesovortices on the inner edge of the eyewall capable of extreme wind

damage . . . ." Ex. A at 4. Yet, Mr. Fitzpatrick never offers any further description of this radar

data, such as where the radar was located, at what elevation it was scanning the storm, or

whether this radar data specifically covered the vicinity of Plaintiffs' home. Similarly, Mr.

Fitzpatrick states, "NOAA sustained wind analysis was used to determine the winds at 5012

Payment Lane[,]" but he never provides any further information about the National Oceanic and

Atmospheric Administration ("NOAA") wind analysis, such as what data NOAA relied on in

producing the analysis or NOAA's methodology. Id. at 4. Nor does Mr. Fitzpatrick provide the

formal name of the analysis, say where it can be found, or attach a copy of it to his report.
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Mr. Fitzpatrick also states that, "Computer models, National Weather Service radar,

reconnaissance radar, dropsondes, surface observations, tide gauge data, eyewitness accounts,

newspaper reports, and video show hurricane-force winds, tropical storm-force winds, and strong

wind gusts occurred hours before the surge impacted Payment Lane." Id. at 10. However, he

makes no further effort to provide specific information about any of these sources or explain the

data provided by each one. Likewise, he states, "radar indicates several tornadoes in the vicinity

of 5012 Payment Lane," and "mesovortices, known to occur in Category 3 hurricanes or

stronger, are also possible[,]" id. at 11, but again, he provides no additional information about

the "radar" in question, such as its location, the time of these readings, etc. Id. Indeed, with the

exception of readings from two dropsondes at Bay St. Louis and Gulfport, Mr. Fitzpatrick never

links his wind speed measurements to any specific data sources. Even the tables on pages six

and nine of his report fail to identify the source of wind speed data presented therein. Id. at 6, 9.

Mr. Fitzpatrick's deposition did little to clarify his report. At the outset, it was clear that

he was not qualified to opine as to the cause of Plaintiff's damages. See Deposition of Patrick

Fitzpatrick, Ex. B at 18:16-21. For example, despite opining in his report on the presence of

tornadoes and downdrafts in the vicinity of Plaintiff's home, Mr. Fitzpatrick admitted that he did

not know if a tornado hit Plaintiff's property. See id. at 55:11-13. It is clear from Mr.

Fitzpatrick's deposition that he did not rely on a scientific methodology to reach to his

conclusions regarding the timing and strength of peak winds at Plaintiffs' property. Rather, Mr.

Fitzpatrick describes a process by which he merely took the conclusions from other sources, such

as the H*Wind model, formed a general sense in his head of how they fit together, and then

picked an arbitrary number based on his generalized sense of where the data pointed. See, e.g.,

id. at 93:12-95:2, 96:8-13, 97:19-24, 98:10-13, 99:6-100:11, 100:12-101:16, 103:5-104:5. Thus,
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even if the precise data on which Mr. Fitzpatrick relied were properly identified, and it is not, the

validity of his conclusions still could not be tested or verified because he did not rely on any

scientifically based methodology to reach them. Id. Instead, he made what amounts to, at best,

an educated guess. Id. For example, when asked whether he made any adjustments to his wind

speed calculation for inland decay, Ex. B at 102:24 – 103:1, Mr. Fitzpatrick replied, "I believe

the winds at Pass Christian near the Gulf of Mexico were 115 miles an hour sustained, but for

Payment's I put 105. So that's where my wind reduction comes in." Id. at 103:7-10. He

continued, "I just know that once you go immediately inland, roughly about a mile, the wind

reduction will be about 10 miles an hour for a major hurricane." Id. at 103:21-24. When asked

"So that's just your opinion?", he simply responded, "Yes," with no further explanation. Mr.

Fitzpatrick could not explain the scientific basis for his calculations, simply relying on his

personal background.

Rule 403 provides that "[a]lthough relevant, evidence may be excluded if its probative

value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or

misleading the jury . . . ." Fed. R. Evid. 403.

Here, the gravamen of Plaintiff's claims is that the damage caused to his residence by

Hurricane Katrina was covered under his homeowners insurance policy. Mr. Fitzpatrick makes

clear in his deposition that he does not possess the expertise to evaluate whether damage to

Plaintiff's home was caused by wind or by water. See Ex. B at 18:16-21. Therefore, Mr.

Fitzpatrick's purported expert report and testimony on timing of wind and surge at Plaintiff's

property is, at best, minimally relevant to the issues raised by Plaintiff's claims.

The probative value (if any) of Mr. Fitzpatrick's report or proposed testimony on timing

of wind and surge would be minimal and would be greatly outweighed by the substantial risk of
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unfair prejudice to State Farm, confusing the issues, and misleading the jury. Admission of such

evidence would create the danger that the jury would erroneously find that State Farm breached

its contract with Plaintiff or acted fraudulently toward Plaintiff solely because Mr. Fitzpatrick's

report and testimony can be so easily misinterpreted to mean that just because wind, according to

Mr. Fitzpatrick, arrived on Plaintiff's property before the storm surge, it somehow caused all of

Plaintiff's damage. Mr. Fitzpatrick's report is far too general in nature, he fails to adequately

explain his methodology or the basis for his opinions, and he adds nothing more than a confusing

layer of facts and figures for the jury to sift through. Such evidence is likely to confuse the

issues and cause the jury to conclude that wind, a covered peril, caused the destruction of

Plaintiff's property, although by his own admission Mr. Fitzpatrick is not a causation expert.

"If an opinion is fundamentally unsupported, then it offers no expert assistance to the jury.

Furthermore, its lack of reliable support may render it more prejudicial than probative, making it

inadmissible under [Rule] 403." Viterbo v. Dow Chem. Co., 826 F.2d 420, 422 (5th Cir. 1987).

As Judge Weinstein has noted, “[a] false aura of scientific infallibility, coupled with low

probative value, increases resistance to admitting evidence since it multiplies the hazards of

misleading a jury.” In re Agent Orange Prod. Liab. Litig., 611 F. Supp. 1223, 1256 (E.D.N.Y.

1985), aff’d, 818 F.2d 187 (2d. Cir. 1987), cert. denied, 487 U.S. 1234 (1988). In Ross v.

Willard, C.A. 06-200-A, 2007 U.S. Dist. LEXIS 91653, at *2-3 (M.D. La. Dec. 13, 2007), where

an expert had general knowledge of the standard of care for truck drivers because of his personal

experience as an owner and operator of trucks, but not specific knowledge of truck driving in

Louisiana where commercial truck drivers were held to a higher standard of care than motorists

at large, the court excluded his testimony under Rule 403 unless he could show he had such

specific knowledge. Id. The court found that the expert, similar to Mr. Fitzpatrick, seemed to
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base his conclusions on his own authority. The plaintiff's expert testimony was ruled not

admissible "[b]ecause knowledge connotes more than subjective belief or unsupported

speculation, there is no reliable foundation for [the] expert opinion." Id. at *3. At his deposition,

Mr. Fitzpatrick could not explain the scientific basis for many of his calculations, simply relying

on his personal expertise. See, e.g., Ex. B at 102:24 – 104:1, discussed supra at 3-4 (based on

nothing other than his personal opinion, Mr. Fitzpatrick adjusted the peak wind speeds in Pass

Christian by 10 miles per hour to account for inland decay in his report). Similar to Ross, Mr.

Fitzpatrick's reliance solely on his personal judgment for fundamental conclusions in his report

renders his report and proposed testimony inadmissible under Rule 403.

WHEREFORE, State Farm respectfully requests that this Court enter an Order in limine

precluding Plaintiff and his counsel from introducing evidence of or making references to

meteorological evidence that is irrelevant, inaccurate, and questionable via Mr. Fitzpatrick's

report or testimony.

Dated: December 6th, 2008 Respectfully submitted,

s / John A. Banahan
JOHN A. BANAHAN (MSB #1731)
MATTHEW E. PERKINS (MSB # 102353)
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Post Office Drawer 1529
1103 Jackson Avenue
Pascagoula, Mississippi 39568-1529
(228) 762-6631
Attorneys for Defendant
State Farm Fire & Casualty Company
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CERTIFICATE OF SERVICE

I, JOHN A. BANAHAN, one of the attorneys for the Defendant, STATE FARM FIRE &

CASUALTY COMPANY, do hereby certify that I have this date electronically filed the

foregoing document with the Clerk of Court using the ECF system which sent notification of

such filing to all counsel of record.

DATED, this the 6th day of December, 2008.

s / John A. Banahan
JOHN A. BANAHAN (MSB # 1731)
MATTHEW E. PERKINS (MSB # 102353)
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Post Office Drawer 1529
1103 Jackson Avenue
Pascagoula, Mississippi 39568-1529
(228) 762-6631
Attorneys for Defendant
State Farm Fire & Casualty Company










































