
IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF MISSISSIPPI

MICHAEL PAYMENT, M.D., PLAINTIFF

VS. CIVIL ACTION NO.
1:07CV1003-LTS-RHW

STATE FARM FIRE & CASUALTY COMPANY DEFENDANT

STATE FARM FIRE AND CASUALTY COMPANY'S MOTION IN LIMINE NO. 11: TO
PRECLUDE PLAINTIFF FROM IDENTIFYING, USING, OR REFERENCING ANY

UNPRODUCED EVIDENCE OR WITNESSES FOR USE AT TRIAL

State Farm Fire and Casualty Company ("State Farm") files its Motion in Limine No. 11 to

preclude Plaintiff from identifying, using, or referencing any unproduced evidence or witnesses for at

trial.1 State Farm anticipates that Plaintiff may attempt to identify, use, or reference documents and

witnesses for use at trial that Plaintiff has not produced or identified during discovery. Accordingly,

under this Court's Scheduling Order and the Federal Rules of Civil Procedure, State Farm moves for an

order that Plaintiff may not identify, use, or reference any documents or witnesses at trial that Plaintiff

has not produced or identified during discovery.

I. INTRODUCTION

This Court entered a Scheduling Order on November 9, 2007, in which the Court ordered

discovery to be completed by July 21, 2008, [Doc. 9] at 2, and which the Court later extended by order

to September 12, 2008, [Text Order of July 22, 2008]. During discovery, Plaintiff produced one

response to State Farm's request for production and interrogatories. Among other topics, State Farm's

requests for production and interrogatories sought (i) "any and all documentary evidence . . . that you

will offer at the trial of this case," Resp. to Interrogs. (attached as Ex. A hereto) at No. 1; see also id. at

No. 12; Req. for Produc. (attached as Ex. B hereto) at Nos. 1, 4-9, 14-21; (ii) photographs or other

1 No separate memorandum in support is filed with this motion as the motion speaks for itself, and the relevant authorities are
cited herein.
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physical evidence, Ex. A at Nos. 5, 11-14; Ex. B at No. 12-14; and (iii) witnesses, Ex. A at Nos. 1, 4, 6,

11. Plaintiff has not supplemented those responses to date, and discovery is closed.

At trial, if Plaintiff is allowed to identify or introduce unproduced evidence despite State Farm's

discovery requests and this Court's Order, State Farm would be unfairly prejudiced and deprived of a

reasonable opportunity to prepare any response. Accordingly, under the Scheduling Order and the

Federal Rules of Civil Procedure, this Court should enter an order that Plaintiff may not identify, use, or

reference any witnesses or evidence at trial that he has not produced during discovery.

II. THE COURT'S DISCOVERY DEADLINE FOR PLAINTIFF TO PRODUCE AND IDENTIFY EVIDENCE
AND WITNESSES HAS EXPIRED

The Court should preclude Plaintiff from identifying, using, or referencing any unproduced

evidence or witness for use at trial under the Court's Scheduling Order. If a party fails to abide by the

deadlines set forth in a pretrial scheduling order, "Rule 16(f) of the Federal Rules of Civil Procedure

specifically authorizes a trial court to sanction a party's failure to comply with a scheduling order by

excluding evidence." N.J. Collins, Inc. v. Pacific Leasing, Inc., No. 97-2379, 1999 WL 681393, at *1

(E.D. La. Aug. 31, 1999); see also Barrett v. Atlantic Richfield Co., 95 F.3d 375, 379-82 (5th Cir. 1996);

Spence v. Johnson, 80 F.3d 989, 1000 (5th Cir. 1996); Geiserman, 893 F.2d at 790-92.

The Fifth Circuit "gives the trial court 'broad discretion to preserve the integrity and purpose of

the pretrial order.'" Geiserman v. MacDonald, 893 F.2d 787, 790 (5th Cir. 1990) (citation omitted), and

has underscored the importance of compliance with discovery deadlines:

Regardless of [the untimely party's] intentions, or inattention, which led to the flouting of
discovery deadlines, such delays are a particularly abhorrent feature of today's trial
practice. They increase the cost of litigation, to the detriment of the parties enmeshed in
it; they are one factor causing disrespect for lawyers and the judicial process; and they
fuel the increasing resort to means of non-judicial dispute resolution. Adherence to
reasonable deadlines is critical to restoring integrity in court proceedings.

Id. at 792. "District judges have the power to control their dockets by refusing to give ineffective

litigants a second chance to develop their case." Reliance Ins. Co. v. La. Land & Exploration Co., 110
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F.3d 253, 258 (5th Cir. 1997). A scheduling order "is not a frivolous piece of paper, idly entered, which

can be cavalierly disregarded by counsel without peril." Gesterner Corp. v. Case Equip. Co., 108

F.R.D. 138, 141 (D. Me. 1985). Enforcement of scheduling orders is especially vital in Hurricane

Katrina litigation because such cases consume high amounts of judicial resources, particularly if a party

disregards a scheduling order.

In Kern v. K Mart Corp., for example, the defendant's noncompliance with the court's pretrial

order warranted excluding its expert witnesses. No. 87-4700, 1992 WL 178687, at *1 (E.D. La. July 17,

1992); see also CNH Capital America LLC v. McCandless, No. C05-2087, 2007 WL 1830819 (N.D.

Iowa June 22, 2007) (two potential trial witnesses listed on proposed pretrial order were precluded for

party's failure to previously disclose). Accordingly, to the extent Plaintiff attempts to identify,

introduce, or reference unproduced documents or witnesses for use at trial, this Court should enter an

order barring Plaintiff from doing so where the discovery or witness was not timely produced or

identified.

III. THE FEDERAL RULES OF CIVIL PROCEDURE EXCLUDE UNPRODUCED EVIDENCE AND
WITNESSES FROM TRIAL

Preclusion is also required by the Federal Rules of Civil Procedure, which impose an affirmative

duty on Plaintiff to promptly produce witness information and documents that he will use at trial

"without awaiting a discovery request," Fed. R. Civ. P. 26(a)(1), 26(a)(3)(A), and Plaintiff must also

supplement its disclosures "in a timely manner," id. 26(e). Further, during initial disclosures, Plaintiff

must "promptly" denominate the witnesses it will use at trial, id. at 26(a)(3)(A)(i), and identify every

exhibit Plaintiff will use at trial, id. at 26(a)(3)(A)(iii). See, e.g., Pound v. Hull and Co., Inc., No.

2:92CV100, 1994 WL 1890926, at *2 (N.D. Miss. Oct. 27, 1994) ("Amendments to interrogatory

answers are mandated by the Federal Rules of Civil Procedure [Rule 26(e)] and are to be made

seasonably.") (citations omitted).
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It is black letter law that exhibits and witnesses not properly identified by a party in their Rule 26

disclosures or not produced or identified in response to discovery requests may not be used at trial. See,

e.g., Work v. Commercial Underwriters Ins. Co., 61 F. App'x 120, 2003 WL 342314, at *3 n.18 (5th Cir.

Jan. 30, 2003) (trial exhibits excluded for failure to disclose documents during discovery); Semper v.

Santos, 845 F.2d 1233, 1237-38 (3d Cir. 1988) (treating physician precluded from testifying at trial

because plaintiff failed to supplement discovery responses and identify witness in timely manner).

Scipio v. City of Steubenville, No. 2L05-CV-759, 2007 WL 1299202 (S.D. Ohio May 2, 2007)

("Plaintiff's failure to comply with [Rule] 26(a) in connection with the [exhibit] is sufficient reason to

exclude the use of this exhibit at trial."). Moreover, Rule 37 states that the "party is not allowed to use

that information or witness . . . at trial." Fed. R Civ. P. 37(c)(1). This result is generally "automatic and

mandatory." Salgado ex rel. Salgado v. GMC, 150 F.3d 735, 742 (7th Cir. 1998); accord Campbell v.

Keystone, 138 F.3d 996, 1000 (5th Cir. 1998) (excluding expert witnesses identified after pretrial order

deadline in part because the party failed "to proffer any explanation for its failure to designate [its

expert] in a timely fashion").

Here, the Federal Rules of Civil Procedure bar any attempt by Plaintiff to identify, use, or

reference witnesses or evidence that he failed to produce pursuant to his disclosure duties and duty to

supplement.

IV. OMISSIONS FROM PLAINTIFF'S DISCOVERY PRODUCTION ARE NOT SUBSTANTIALLY JUSTIFIED

Plaintiff cannot establish that any discovery omissions were "substantially justified or . . .

harmless." Salgado ex rel. Salgado, 150 F.3d at 742. The burden to demonstrate that discovery

production violation is harmless rests solely on the party that failed to comply with the discovery

requirements. Heidtman v. County of El Paso, 171 F.3d 1038, 1040 (5th Cir. 1999). In the Fifth Circuit,

courts are instructed to weigh four factors when determining whether a party's discovery omissions are

harmless: "(1) the importance of the witness's testimony; (2) the prejudice to the opposing party if the
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witness is allowed to testify; (3) the possibility that a continuance would cure potential prejudice; and

(4) the explanation given for the failure to identify the witness." Campbell v. Keyston Aerial Surveys,

Inc., 138 F.3d 996, 1000 (5th Cir. 1998). Cases that exclude evidence due to a discovery failure

typically focus on the prejudice to the adversary and the bad faith of the proponent of the evidence. See,

e.g., NHL v. Metro. Hockey Club, 427 U.S. 639 (1976) (reinstating dismissal because a party failed to

properly answer interrogatories after seventeen months and numerous orders by the trial judge); Journet

v. Vehicle Vin No. 1GRAA06283T500670, No. H-04-4730, 2006 U.S. Dist. LEXIS 39786, at *25-41

(S.D. Tex. June 15, 2006) (excluding the plaintiff's expert and expert report because the plaintiff

improperly attempted to produce both after the scheduling deadline).

Here, neither State Farm nor the Court is able to measure the importance of any undisclosed

witnesses or evidence, a position that runs contrary to the broad policy preferences for efficiency and

transparency that undergird modern discovery practice. In Gray v. Industrial Plant Maintenance, the

court excluded the plaintiff's undisclosed witnesses because the plaintiff's failure to produce witnesses

undermined the court's ability to "evaluate the importance of the proposed expert . . . [and] the potential

prejudice to defendants in allowing the expert to testify because the Court has no information about the

substance of the proposed expert's testimony." Gray, Civil Action No. 01-1167, 2004 WL 1661209, at

*2-3 (E.D. La. July 23, 2004). So, too, here.

In this case, should Plaintiff attempt to identify, use, or reference unproduced evidence or

witnesses, State Farm will have been denied any opportunity to know the content of such testimony or

documents, and State Farm will have been denied any opportunity to produce rebuttal witnesses and

documents, prejudicing State Farm's ability to prepare its defenses for trial. The Federal Rules are

specifically designed to avoid such a "trial by ambush." See Shelak v. White Motor Co., 581 F.2d 1155,

1159 (5th Cir. 1978) ("Plaintiff's disregard for the federal rules of discovery in this area created a 'trial
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by ambush' which those rules are designed to prevent. The rules are designed to narrow and clarify the

issues and to give the parties mutual knowledge of all relevant facts, thereby preventing surprise.").

V. CONCLUSION

Accordingly, under both this Court's Order and the Federal Rules of Civil Procedure, this Court

should grant State Farm's motion in its entirety and enter an Order stating that Plaintiff may not identify,

use, or reference any witnesses or evidence that he has failed to disclose in discovery and in response to

the Scheduling Order.

Dated: December 5th, 2008 Respectfully submitted,

s / John A. Banahan
JOHN A. BANAHAN (MSB #1731)
MATTHEW E. PERKINS (MSB # 102353)
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Post Office Drawer 1529
1103 Jackson Avenue
Pascagoula, Mississippi 39568-1529
(228) 762-6631
Attorneys for Defendant
State Farm Fire & Casualty Company
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CERTIFICATE OF SERVICE

I, JOHN A. BANAHAN, one of the attorneys for the Defendant, STATE FARM FIRE &

CASUALTY COMPANY, do hereby certify that I have this date electronically filed the foregoing

document with the Clerk of Court using the ECF system which sent notification of such filing to all

counsel of record.

DATED, this the 5th day of December, 2008.

s / John A. Banahan
JOHN A. BANAHAN (MSB # 1731)
MATTHEW E. PERKINS (MSB # 102353)
BRYAN, NELSON, SCHROEDER,
CASTIGLIOLA & BANAHAN, PLLC
Post Office Drawer 1529
1103 Jackson Avenue
Pascagoula, Mississippi 39568-1529
(228) 762-6631
Attorneys for Defendant
State Farm Fire & Casualty Company










































