
 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

 
DENNIS R. AND S. IMANI WOULLARD, 
individually and on behalf of all others similarly 
situated, 
 
Plaintiffs, 
 
vs. 
 
STATE FARM FIRE AND CASUALTY 
COMPANY, 
 
Defendant. 
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: 
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: 
 
: 
 
: 
: 
 
:x 

 
 
 
 
 
Civil Action No. 
1:06CV1057LTS-RHW 

   

STATE FARM’S RESPONSE TO ATTORNEY GENERAL’S MOTION TO 
INTERVENE TO ENFORCE STATE COURT SETTLEMENT AGREEMENT 

Defendant State Farm Fire and Casualty Company (“State Farm”) submits this 

memorandum of law in response to the Attorney General’s Motion to Intervene to 

Enforce State Court Settlement Agreement. 

ARGUMENT 

I. State Farm Has No Objection to the Attorney General’s 
 Participation in the Hearing on the Proposed Class Action Settlement 

The Attorney General for the State of Mississippi has moved for permission to 

intervene in this action, or alternatively, for permission to participate in the February 28, 

2007, hearing on the proposed class action settlement.  State Farm addresses the latter 

request first, since the disposition of that request may make it unnecessary to address the 

Attorney General’s motion to intervene. 

State Farm has no objection to the Attorney General’s participation in the hearing 

on the proposed class action settlement.  Indeed, State Farm believes it is both 

appropriate and beneficial for the Attorney General to participate in the hearing.  This 

Court has already ordered that “[a]ny interested party who is potentially a member of the 
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proposed class . . . may . . . apply for leave to express his or her views on the proposed 

settlement at this hearing by filing a motion in this case . . . .”  (Order Setting Hearing on 

Issues Related to Certification of a Settlement Class [34] at 5.)  Many policyholders, 

either individually or through counsel, have already filed motions to appear at the hearing.  

Certainly, it is appropriate to also hear the views of the Attorney General for the State of 

Mississippi. 

This is especially true given the Attorney General’s prior comments on the 

proposed class action settlement.  For example, on January 23, 2007, the day that the 

proposed class action settlement was presented to this Court for approval, the Attorney 

General issued a press release which stated as follows: 

 “After months of heated negotiations, I am happy to announce that 
our office has reached a settlement agreement with State Farm in our state 
court litigation,” said Attorney General Jim Hood.  “The settlement 
agreement will give Coastal policyholders an expedited alternative to 
waiting for a jury trial.  In this litigation my goals were to require full 
disclosure of information in the claim files to the policyholders, change 
State Farm’s unfair claims handling practices, require the reevaluation of 
the claims without the use of adjusters and engineers previously used, 
make a minimum offer to the slab owners and a new offer to those with 
lesser damage, provide an administrative process of arbitration where the 
arbiters are chosen fairly by both sides, and preserve the option of 
policyholders to opt out of the process and file a suit in court.” 

 . . . . 

 This administrative process will be carried out in a class action 
settlement under the supervision of the Honorable Judge L. T. Senter in 
the United States District Court for the Southern District of Mississippi.  
The process will require State Farm to send out a notice of the class, an 
opt out form, and a table showing the percentage of policy coverage limits 
a policyholder may receive based upon the amount of damage to the 
structure. The notice will clearly provide that the policyholder will receive 
$200 for simply returning a registration form. The policyholder may opt 
out without the loss of any rights and pursue a remedy in court. 

 If the policyholder chooses to stay in the class, then State Farm 
will reevaluate the claim following the requirements set forth in our state 
court Settlement Agreement and make a new offer based upon the 
percentage of damage and the policy coverage limits. State Farm will not 
assert as a ground for the total denial of a claim that water contributed to 
the loss if wind damage occurred. State Farm will be required to show by 
a preponderance of the evidence that any damage denied was caused by an 
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excluded peril. We believe that Judge Senter will enforce this standard 
based on his prior rulings. 

 Where only a slab or piers remain, then State Farm shall make a 
minimum offer of an amount equivalent to 50% of the structural policy 
limits. If the policyholder accepts the offer, then payment is made 
immediately. If the policyholder rejects the offer, then the case will 
quickly proceed to binding arbitration before fairly chosen arbiters. In 
cases where policyholders do nothing or fail to send back the opt out form, 
they will then be included in the class; however, they may later opt out, 
but lose their right to seek punitive damages. 

 State Farm has agreed to pay out a minimum $50 million dollars to 
the members of the class. There is no cap on the amount that may be 
awarded. A rough estimate indicates that the minimum offers on the slabs 
alone will cost State Farm approximately $80 million.  State Farm will pay 
all costs associated with the arbitration process, except that policyholders 
will be required to pay their own expert and attorney fees. 

 “I hope that this settlement with State Farm will encourage other 
insurers to join the settlement, so that we can get a quick flow of capital 
into our Coastal Counties at this critical time,” said Attorney General 
Hood. “This will help stabilize our economic recovery and the insurance 
market on our Coast, so that we can rebuild the lives, hopes and dreams of 
our beloved Coastal families and businesses. I just pray it all works 
quickly!” 

(January 23, 2007, press release, attached as Exh. A.)1 

 In his memorandum in support of his motion to intervene, the Attorney General 

states that he “was not a party to the proposed class action settlement and did not 

participate in the negotiations of its terms.”  (Memorandum in Support of Attorney 

General’s Motion to Intervene to Enforce State Court Settlement Agreement [77-1] at 2.)  

In fact, however, the settlement agreement between State Farm and the Attorney General 

was negotiated contemporaneously with the proposed class action settlement.  

Throughout the negotiations, the Attorney General was provided with copies of proposed 

term sheets for the class action settlement and former Attorney General, Mike Moore, 

who acted as an advisor to Attorney General Hood, was provided with complete drafts of 

the proposed class action settlement.  The agreement with Attorney General Hood 

                                                 
1  The press release is available on the Attorney General’s website at 

http://www.ago.state.ms.us/pressreleases/settlement.pdf. 



4 
 

summarizes salient provisions of the Mississippi Katrina Resolution Process contained in 

the proposed class action settlement.  (Attorney General Settlement Agreement [76] at 

3-4.)  Specific changes were made to the class action settlement agreement in response to 

demands from the Attorney General.  For example, the percentage guidelines for 

settlement offers to slab claims were both increased and made minimums as a result of 

negotiations with the Attorney General. 

 The settlement agreement with the Attorney General was reached the morning of 

January 23, 2007.  That same day, the attorneys for the parties to the Woullard action 

presented the class action settlement agreement to the Court.  The class action settlement 

agreement was signed that afternoon in the presence of the Court.2  A copy of the final 

class action settlement agreement, as well as the Mississippi Katrina Resolution 

Guideline Tool, was sent by e-mail to Special Assistant Attorney General Mary Jo 

Woods before the parties appeared before this Court.  Certainly, the press release issued 

by the Attorney General on January 23 reflects great familiarity with the terms of the 

class action settlement. 

 Indeed, in a statement on the class action settlement that appears on the website of 

the Scruggs Katrina Group, proposed class counsel Richard Scruggs acknowledges the 

contribution of Attorney General Hood to the class action settlement: 

On January 23, we presented a settlement proposal to a Federal Court that 
could positively impact more than 35,000 families on the Mississippi Gulf 
Coast.  This settlement holds the promise to put hundreds of millions of 
dollars directly into the hands of State Farm policyholders to begin 
rebuilding their lives, homes and communities. 

No case in my thirty-year legal career has been more personal or tougher 
to resolve than the insurance litigation resulting from Hurricane Katrina.  
The proposal we presented is the product of an enormous effort by public 
officials and private lawyers.  No other state has accomplished anything 

                                                 
2 Because it was executed the afternoon of January 23, when the attorneys were 

away from their offices, the class action settlement agreement was not filed of record on 
the ECF system until the following day.  (See Agreement of Compromise and Settlement 
[26-2 & 26-3].) 
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like this after a large natural disaster and I am extremely proud to be a part 
of this settlement agreement. 

I would like thank all members of the Scruggs Katrina Group, Mississippi 
Attorney General Jim Hood, the State Insurance Commissioner and State 
Farm. 

(Scruggs Katrina Group Statement, attached hereto as Exh. B (emphasis added).)3 

On January 25, 2007, the Attorney General issued another press release in which 

he called “on Allstate, Nationwide, Mississippi Farm Bureaus, USAA, and other 

Insurance Companies to Participate in Class Settlement.  (Attorney General Press Release, 

attached hereto as Exh. C.)4  This press release stated: 

 It has been 1 ½ years since Hurricane Katrina devastated the 
Mississippi Gulf Coast.  Still, thousands of people are hurting and trying 
to put their lives back together.  Attorney General Jim Hood believes a 
settlement agreement with State Farm this week is a first step in recovery 
for many.  Today, he is urging Allstate, Nationwide, Mississippi Farm 
Bureau, USAA, and other insurance companies to do the right thing like 
State Farm and settle this litigation on the Mississippi Gulf Coast. 

(Id. (emphasis added).)  Attorney General Hood is quoted as saying:  “Although the class 

settlement is not perfect, State Farm, a leader in the insurance industry did the right thing 

in agreeing to settle the litigation.  State Farm has set an example for other insurance 

companies to do their part in rebuilding the lives of our families on our Gulf Coast.”  (Id.) 

 Certainly, given his participation in the negotiation of the proposed Mississippi 

Katrina Resolution Process, and his prior comments regarding the class action settlement, 

Attorney General Hood should be given an opportunity to participate in the hearing on 

February 28. 

                                                 
3  The statement is available on the Scruggs Katrina Group website at 

http://www.scurggskatrinagroup.com/dick_scruggs_sttement_1_23_07.asp. 

4 This press release has since been deleted from the Attorney General’s website. 
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II. Because He May Participate in Proceedings Regarding 
 The Proposed Class Action Settlement Without Intervention, 
 The Attorney General’s Motion to Intervene Should Be Denied 

 Although State Farm has no objection to the participation of the Attorney General 

in the hearing on February 28, his intervention as a party in this action is neither required 

nor appropriate.   The Attorney General’s motion to intervene should, therefore, be 

denied. 

 In this action, Plaintiffs assert various claims arising out their insurance policy 

with State Farm.  They seek class certification, but no class has yet been certified and the 

only motion for class action has been made in the context of the proposed class action 

settlement.  The Attorney General seeks to intervene in the above-captioned action “in 

order to enforce the terms of his state court Settlement Agreement . . . with State Farm.”  

(Attorney General’s Motion to Intervene to Enforce State Court Settlement Agreement 

[76] at 1, ¶ 1.]  However, the Attorney General’s motion is based upon an interest that is 

contingent, unripe and legally distinct from the above-captioned action. 

 Intervention of right is permitted when “the applicant is so situated that the 

disposition of the action may as a practical matter impair or impede the applicant’s ability 

to protect that interest, unless the applicant’s interest is adequately represented by 

existing parties.”  Fed. R. Civ. P. 24(a).  To intervene of right, an applicant must meet 

each of the following requirements: 

(1) the application for intervention must be timely; (2) the applicant must 
have an interest relating to the property or transaction which is the subject 
of the action; (3) the applicant must be so situated that the disposition of 
the action may, as a practical matter, impair his ability to protect that 
interest; (4) the applicant’s interest must be inadequately represented by 
the existing parties to the suit. 

Ford v. City of Huntsville, 242 F.3d 235, 239 (5th Cir. 2001) (per curiam).  “If a party 

seeking to intervene fails to meet any one of those requirements, it cannot intervene as a 

matter of right.”  Sierra Club v. Espy, 18 F.3d 1202, 1205 (5th Cir. 1994).   
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 As noted above, State Farm has no objection to the Attorney General’s 

participation in these proceedings.  However, this action should not become a vehicle for 

the Attorney General’s premature motion to enforce the terms of his separate settlement 

agreement with State Farm.  To that extent, therefore, the Attorney General’s motion 

should be denied. 

 A. The Attorney General’s Interests Are Adequately Protected 

 There are several possible outcomes to the current proceedings arising out of the 

proposed class action settlement.  First, the parties could satisfactorily address this 

Court’s concerns and the Court could determine that the proposed class action settlement 

is fair and adequate. In this regard, it must be remembered that we are still at the 

preliminary approval stage.  Even if the Court grants preliminary approval, there will be a 

further fairness hearing before the settlement can be finally approved.  If preliminary 

approval is not granted, the parties may continue to negotiate towards a resolution that 

this Court can approve.  In either event, the interests of the Attorney General are 

adequately represented without intervention.  Nor would the interests of the Attorney 

General be impaired by these proceedings. 

 To the extent that the Attorney General has an interest in the fairness of the 

proposed class action settlement, his interests are already adequately protected.  First, the 

proposed class representatives, proponents of the settlement, are represented by able 

counsel.  Second, this Court has allowed all persons who may be class members to seek 

leave to appear at the hearing and express their views on the proposed settlement.  Third, 

the Attorney General can be allowed to participate in the hearing without intervention. 

 In the end, however, the determination of whether the proposed class action 

settlement is fair and adequate rests with this Court.  “Under Rule 23(e) the district court 

acts as a fiduciary who must serve as a guardian of the rights of absent class members.”  

Grunin v. Int’l House of Pancakes, 513 F.2d 114, 123 (8th Cir. 1975); accord Carrabba v. 

Randalls Food Markets, Inc., 191 F. Supp. 2d 815, 823 (N.D. Tex. 2002).  If this Court 
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determines that the proposed settlement is fair and adequate, the Attorney General should 

have no complaint that the terms of his Settlement Agreement with State Farm have not 

been satisfied.  Under these circumstances, any interest of the Attorney General is already 

adequately represented and, therefore, his motion to intervene should be denied.  See 

Cook v. Powell Buick, Inc., 155 F.3d 758, 762 (5th Cir. 1998); Oscar Private Equity 

Investments v. Holland, No. Civ. 303CV2761H, 2004 WL 2186540, at *4 (N.D. Tex. 

Sept. 29, 2004); Graham v. Evangeline Parish Sch. Bd., 223 F.R.D. 407, 435 (W.D. La. 

2004). 

 B. The Attorney General’s Interests Are Too 
  Contingent and Unripe to Permit Intervention 

 In the event that a class action settlement is not approved by this Court, the parties 

will continue to litigate this lawsuit on the merits.  In this event, the Attorney General’s 

interest in enforcement of his settlement Agreement with State Farm is both distinct from 

the above-captioned action and unimpaired.  It is not any interest that will permit 

intervention under Rule 24(a).  A valid interest under Rule 24(a)(2) must be “‘direct, 

substantial, [and] legally protectable.’”  New Orleans Publ.  Serv., Inc. v. United Gas 

Pipe Line Co., 732 F.2d 452, 463 (5th Cir. 1984) (citation omitted); accord Ouch v. 

Sharpless, 237 F.R.D. 163, 166 (E.D. Tex. 2006).  “[I]ntervention has been held subject 

to the prudential standing requirement that ‘the presence of harm to a party does not 

permit him to assert the rights of third parties . . . to obtain redress for himself.’”  New 

Orleans Pub. Serv., 732 F. 2d at 464 (citation omitted). 

 A contingent or speculative interest is insufficient to satisfy the requirements of 

Rule 24.  See New Orleans Public Serv., 732 F.2d at 463; In re HealthSouth Corp. Ins. 

Litig., 219 F.R.D. 688, 691 (N.D. Ala. 2004); Ace Am. Ins. Co. v. Paradise Divers, Inc., 

216 F.R.D. 537, 539 (S.D. Fla. 2003).  Nor should intervention be permitted where the 

movant’s claim is premature and unripe.  See United States v. Sullivan, 6 Fed. App’x 723, 

724 (10th Cir. 2001).  To the extent the Attorney General seeks to enforce his settlement 
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agreement, his interest is both contingent and premature.  First, the parties are still 

attempting to address the Court’s concerns about the proposed class action settlement.  

Second, the agreement between the Attorney General and State Farm provides that “[t]he 

parties agree to meet and confer if there is any issue regarding compliance with the 

conditions of this Settlement Agreement before seeking court intervention.”  (Attorney 

General Settlement Agreement [76] at 5, ¶ VI.C.)  This condition has not been satisfied. 

 In addition, where the outcome of one litigation will not impair the ability of the 

party seeking intervention to protect his distinct interests in separate litigation, 

intervention should be denied.  See Ouch, 237 F.R.D. at 166; Langone v. Flint Ink. N. Am. 

Corp., 231 F.R.D. 114, 120 (D. Mass. 2005); Am. Honda Motor Co. v. Clair Int’l, Inc., 

No. C.A. 98-11254-MLW, 1994 WL 414323, at *3 (D. Mass. April 16, 1999). 

 In this case, the Attorney General is not a party to the contract between the 

Woullards and State Farm that is the subject of the underlying litigation.5  His agreement 

with State Farm is a separate agreement.  To the extent there is any dispute between the 

Attorney General and State Farm arising out of the agreement between them, it should be 

addressed in separate proceedings.  Cf. New Orleans Public Serv., 732 F.2d at 470-71 

(intervention of right was properly denied where movant was not a third-party beneficiary 

of the contract in dispute); see also Dilks v. Aloha Airlines, Inc., 642 F.2d 1155, 1157 

(9th Cir. 1981) (the interest of a non-party, even a government official, in the correct 

interpretation of a contract to which it is not a party is insufficient to for intervention). 

 For all these reasons, the requirements of Rule 24(a) are not met and the Attorney 

General’s Motion to Intervene should be denied. 

  

                                                 
5 Moreover, the Attorney General is not the State official with jurisdiction over 

the conduct of the business of insurance in Mississippi.  That authority is vested in the 
Commissioner of Insurance.  See Miss. Code Ann. §§ 83-1-1, 83-1-3, 83-5-1 (West 2006). 
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 C. The Attorney General’s Motion for 
  Permissive Intervention Should be Denied 

 Permissive intervention may be permitted “when an applicant’s claim or defense 

and the main action have a question of law or fact in common.”  Fed. R. Civ. P. 24(b).  

Here, the Woullards’ claim arises out of one contract and the Attorney General’s claim 

arises out of wholly distinct contract.  The interpretation of the contracts will be governed 

by both different law and facts.  The requirement of commonality is not satisfied.  See In 

re HealthSouth Corp. Ins. Litig., 219 F.R.D. at 694-95; Ace Am. Ins. Co., 216 F.R.D. at 

539-40. 

 Moreover, as noted above, the Attorney General’s interest in the fairness of the 

proposed class action settlement is already adequately represented.  Under such 

circumstances, permissive intervention is neither needed nor desirable.  See New Orleans 

Pub. Serv., 732 F.2d at 472-73; Johnson v. City of Dallas, 155 F.R.D. 581, 586 (N.D. Tex. 

1994).  Instead, it may be more appropriate to allow the movant to be heard, rather than 

to afford him full-party status.  See New Orleans Public Serv., 732 F.2d at 473.  So, too, 

here, the Court can and should hear the views of the Attorney General on the proposed 

class action settlement.  However, it is not necessary for him to be made a party to this 

litigation to achieve this objective.  In the event that this litigation proceeds on the merits, 

the intervention of the Attorney General will unnecessarily complicate the litigation and 

interject tangential issues regarding the agreement between State Farm and the Attorney 

General.  Cf. Johnson, 155 F.R.D. at 586. 

CONCLUSION 

In conclusion, State Farm respectfully suggests that the Attorney General should 

be given an opportunity to participate in the hearing regarding the fairness of the 

proposed class action settlement so that his views may be considered.  However, the 

status afforded him should not be that of a party.  Any issues between the Attorney 

General and State Farm that may arise out of their separate agreement should be reserved 
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for another day.  Accordingly, for all the foregoing reasons, State Farm respectfully 

requests that the Attorney General’s motion to participate in the hearing on February 28 

be granted, but that his motion to intervene be denied. 

DATED:  February 26, 2007. 
 
 Respectfully submitted,  
  
 /s/W. Scott Welch, III_______________  
 W. SCOTT WELCH, III, MB No. 7093 
 swelch@bakerdonelson.com  
 
 /s/Robert C. Galloway________________ 
 ROBERT C. GALLOWAY, MB No. 4388 
 Bob.galloway@butlersnow.com  
  
 ATTORNEYS FOR STATE FARM 
 FIRE AND CASUALTY COMPANY 
 
 
OF COUNSEL:  
 
WILLIAM M. REED, MB No. 4689 
TIFFANEE WADE-HENDERSON, MB No. 99257 
BAKER, DONELSON, BEARMAN, 
CALDWELL & BERKOWITZ 
4268 I-55 North 
Meadowbrook Office Park 
Jackson, MS  39201 
(601) 351-2400 
wreed@bakerdonelson.com  
twade@bakerdonelson.com  
 
SHEILA L. BIRNBAUM (PHV) 
KATHERINE ARMSTRONG (PHV) 
SKADDEN, ARPS, SLATE, MEAGHER & FLOM LLP 
Four Times Square 
New York, NY  10036 
(212) 735-3000 
sbirnbau@skadden.com  
karmstro@skadden.com 
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ROBERT C. GALLOWAY, MB No. 4388 
BUTLER, SNOW, O’MARA, STEVENS & CANNADA, PLLC 
Post Office Drawer 4248 
Gulfport, MS  39502 
(228) 575-3019 
bob.galloway@butlersnow.com  
 
JOHN C. HENEGAN, MB No. 2286 
ERIN P. LANE, MB No. 100023 
BENJAMIN M. WATSON, MB No. 100078 
BUTLER, SNOW, O’MARA, STEVENS & CANNADA, PLLC 
Post Office Box 22567 
Jackson, MS  39225-2567 
(601) 948-5711 
john.henegan@butlersnow.com  
ben.watson@butlersnow.com  
erin.lane@butlersnow.com  
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CERTIFICATE OF SERVICE 

 
 I, W. Scott Welch, III, one of the attorneys for STATE FARM FIRE AND 
CASUALTY COMPANY, hereby certify that I have this day filed the above and 
foregoing Response to Motion for Leave to Intervene, etc. with the Clerk of Court via the 
Court’s ECF System, which served copies upon the following counsel: 
 
 RICHARD F. SCRUGGS 
 dickscruggs@scruggsfirm.com  
 DAVID Z. SCRUGGS 
 zachscruggs@scruggsfirm.com  
 
 DON BARRETT 
 dbarrett@barrettlawoffice.com  
 MARSHALL H. SMITH, JR. 
 mhsmith@barrettlawoffice.com  
 
 JOHN G. JONES 
 johnjones@jfsplaw.com  
 
 MARY E. McALISTER 
 mcalister@davidnutt.com  
 
 DEWITT M. LOVELACE 
 dml@lovelacelaw.com  
 
 ATTORNEYS FOR PLAINTIFFS 
 
 And that I have served a copy of same by e-mail upon: 
 
 MARY JO WOODS 
 mwood@ago.state.ms.us  
 
 SO CERTIFIED, this 26th day of February, 2007. 
 
 /s/W. Scott Welch, III____________ 
 W. Scott Welch, III 










