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Defendant/Counter-Plaintiff State Farm Fire and Casualty Company, improperly 

denominated in the First Amended Complaint as “State Farm Mutual Insurance Company” 

(“State Farm”), respectfully submits this Response Memorandum in Opposition to [212] 

“Relators’ Motion for Leave to Propound Expedited Document Requests in Order to Respond to 

Defendants’ Pending Dispositive Motions” (“Motion for Discovery”). 

INTRODUCTION 

On August 6, 2008, this Court issued a Scheduling Order for Dispositive Motions 

Pending before the Court.  ([205].)  This Scheduling Order expressed this Court’s intent “to 

reach the merits of all the pending motions as soon as it is practical to do so.”  ([Id.].)  The Court 

further ordered: 

If counsel represents to the Court that it will be necessary to take discovery in 

order to prepare responses, rebuttals, or supporting memoranda, I will require that 

the discovery requests be specific and that they be directly relevant to the issues 

framed by these motions. 

([Id.] at 2) (emphasis added). 

Despite the Court’s clear directive that any proposed discovery be “specific” and 

“directly relevant,” the Rigsbys request that State Farm be required to expeditiously produce: 

[A]ll Documents allegedly downloaded, copied, taken or transferred from the 

premises, files, records, or systems of E.A. Renfroe or State Farm by the Rigsbys 

that refer to or relate to any insurance claims involving damages caused or alleged 

to have been caused by Hurricane Katrina. 

([212-2] at 2.) 

The Rigsbys euphemistically define the objects of their theft as the “False Claims 

Documents,” in what appears to be an attempt to obscure the at best inauspicious origins of the 

requested documents and make these materials seem relevant to this qui tam Action.  The 

Rigsbys’ attempt at a rhetorical sleight of hand does not obscure the fact that the bulk of these 
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“false claims documents” are none other than the “data dump” documents, i.e., the documents 

that the Rigsbys admittedly stole from State Farm in June 2006 and which this Court has already 

ruled “are not going to come into evidence in this case” unless otherwise discoverable and 

properly obtained.  ([210] at 3) (emphasis added). 

In summary, the Rigsbys’ request for expedited discovery should be denied for a host of 

reasons, including: 

(1) Not Directly Relevant and Necessary.  The “data dump” documents are not 

even tangentially related, let alone “directly relevant” ([210] at 3), to the issue of 

whether the Rigsbys are “original sources” as the term is used in the qui tam 

provision of the False Claims Act (“FCA”).  This is so because the FCA expressly 

requires a relator to disclose all original source material to the government 

“before filing an action under this section.”  31 U.S.C. § 3730(e)(4)(B) (emphasis 

added).  Here, the Rigsbys did not even obtain the “data dump” documents until 

after this lawsuit was filed.  Thus, they are not relevant to determining whether 

the Rigsbys are original sources. 

(2) Improper Attempt to Launder Stolen Property.  The Rigsbys are seeking to 

improperly use discovery to circumvent this Court’s ruling that “[the stolen] 

documents are not going to come into evidence in this case (or in any other case 

under my control as judge) unless the party sponsoring the document can show 

that the document was acquired through the ordinary channels of discovery.”  

([210] at 3.) 

(3) An Attempt to Misuse This Action to Evade the Renfroe Injunction.  The 

Rigsbys are seeking to use discovery in this Action as a vehicle to circumvent 

Judge Acker’s injunction in Renfroe. 

(4) Flawed in Construction.  Even if the Rigsbys’ proposed discovery was “specific 

and . . . directly relevant to the issues framed by these motions[,]” ([205] at 2), 

and not an impermissible attempt to launder stolen property, it would still be 

subject to objection for at least two reasons:  (1) it seeks the production of 

materials – in part – that State Farm cannot currently identify; and (2) it seeks the 

production of some materials that the Rigsbys may never have reviewed. 

(5) Further Exposes the Rigsbys’ False Testimony.  The Rigsbys’ use of Exhibit A 

to their proposed discovery further exposes the falsity of prior testimony 

regarding the “data dump.” 

Thus, for these and the other reasons explained in more detail below, State Farm 

respectfully submits that the Rigsbys’ Motion for Discovery should be denied.  As this Court has 
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stated, it is time “to reach the merits of all the pending motions as soon as it is practical to do 

so.”  ([205].) 

ARGUMENT 

I. THE DISCOVERY THE RIGSBYS SEEK IS NOT DIRECTLY RELEVANT TO 

THE ISSUES FRAMED BY STATE FARM’S PENDING DISPOSITIVE 

MOTIONS 

A. The Data Dump Documents Are Not Relevant to Determining Whether the 

Rigsbys are “Original Sources” under the FCA 

The Rigsbys claim that their expedited discovery request seeks information that is 

relevant to the pending motions because the data dump documents are needed to show that the 

Rigsbys are “original sources” of the information underlying their qui tam complaint.  ([212] at 

¶¶ 2-3.)  This argument is without merit. 

As State Farm demonstrated in its Memorandum in Support of Its Motion to Dismiss for 

Lack of Subject Matter Jurisdiction [92], the FCA divests a court of subject matter jurisdiction 

over a qui tam action where, as here, it is “based upon the public disclosure of allegations or 

transactions in a . . . civil . . . hearing, [or] in a congressional . . . hearing, audit, or 

investigation . . . unless . . . the person bringing the action is an original source of the 

information.”  31 U.S.C. § 3730(e)(4)(A).  The FCA defines “original source” to mean “an 

individual who has direct and independent knowledge of the information on which the 

allegations are based and has voluntarily provided the information to the Government before 

filing an action under this section which is based on the information.”  31 U.S.C. § 3730(e)(4)(B) 

(emphasis added). 

As the definition itself makes clear, there are two jurisdictional elements in the “original 

source” exception.  First, the qui tam relator must have “‘direct and independent knowledge of 

the information’ which forms the basis of his claims.”  United States ex rel. Fried v. W. Indep. 
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Sch. Dist., 527 F.3d 439, 442 (5th Cir. 2008) (citation omitted).  Second, the qui tam relator must 

have voluntarily provided the information to the government “before filing suit.”  Id. (emphasis 

added).  Taking these two elements in reverse order, it is clear that the data dump documents are 

irrelevant to whether the Rigsbys fall within the original source exception. 

1. The Rigsbys Did Not Obtain the Data Dump Documents Until After 

The Rigsbys Filed This Lawsuit 

The Rigsbys’ claim that they need the data dump documents to refute State Farm’s 

argument that they are not an original source totally ignores the fact that the data dump 

documents did not even come into their possession until months after this suit was filed.  The 

Rigsbys submitted their written evidentiary disclosure to the federal government on April 24, 

2006.  ([2] at ¶ 3 & [103-14].)  By statute, the Rigsbys were required to provide “substantially all 

material evidence and information [they] possess[ed]” in that written evidentiary disclosure.  31 

U.S.C. § 3730(b)(2).  This suit was filed two days later on April 26, 2006.  The data dump 

occurred over the June 3-5 weekend in 2006.
1
  ([103-5 & 103-6].)  Thus, the data dump 

documents cannot possibly have any bearing on whether the Rigsbys voluntarily provided the 

government with original source information “before filing” this lawsuit.  31 U.S.C. § 

3730(e)(4)(B) (emphasis added). 

In re Natural Gas Royalties Qui Tam Litigation, 467 F. Supp. 2d 1117 (D. Wyo. 2006), 

underscores this point.  In Natural Gas Royalties, the relator argued that the court should not 

limit the original source inquiry to his pre-suit disclosure and should, instead, consider the “very 

significant portions of Relator’s evidence” that he provided to the government after filing suit.  

                                                 
1
 In fact, the Rigsbys’ former lead counsel contends that he did not even provide the data dump documents 

to the federal government until December 6, 2006 – a full six months after the data dump weekend.  ([141-2] at ¶ 39.)   
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The court rejected this argument and dismissed over seventy qui tam suits for failure to comply 

with the pre-suit notice requirement: 

“[B]efore filing the qui tam action, a relator must voluntarily provide the 

Government with the essential elements or information on which the qui tam 

allegations are based.”  A relator may utilize all information voluntarily disclosed 

to the government before filing suit in order to demonstrate direct and 

independent knowledge of the information on which the allegations in the qui tam 

complaint are based.  Conversely, however, a relator is precluded from 

attempting to establish that he or she is an original source by proffering 

information that was not submitted to the government in accordance with 

§ 3730(e)(4)(B). 

Id. at 1145-46 (emphasis added; citations and footnote omitted); see also United States ex rel. 

King v. Hillcrest Health Ctr., 264 F.3d 1271, 1280 (10th Cir. 2001) (affirming dismissal of qui 

tam action where relator did not make a sufficient pre-suit disclosure to establish that he was an 

original source). 

The lone FCA case that the Rigsbys cite in their motion – United States ex rel. Detrick v. 

Daniel F. Young, Inc., 909 F. Supp. 1010 (E.D. Va. 1995) – is in complete accord with Natural 

Gas Royalties and King.  In Detrick, prior to filing his qui tam suit, the relator had given 

information to the government agents about the alleged fraud.  The court held that “the 

assessment of relator status [as an original source] should take into account all of the information 

the putative relator has communicated to the government prior to the filing of the action.”  Id. at 

1017 (emphasis added).  The court further clarified that information that was not furnished prior 

to filing should not be considered in assessing original source status.  Id. at n.21.  Contrary to the 

Rigsbys’ argument, nothing in Detrick suggests that the Rigsbys can predicate jurisdiction on 

data dump documents that were not even obtained by them until several months after they filed 

this lawsuit. 

The Rigsbys might attempt to obscure the fact that they did not obtain the data dump 

documents until long after they brought this action by noting that they filed an amended 
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complaint about a year after they stole the data dump documents.  But the Rigsbys’ amended 

complaint – which reiterates the same allegations made in the original complaint – is not relevant 

to the original source inquiry.  This is so because the FCA requires the Court to look at the 

disclosures that the Rigsbys “voluntarily provided to the Government before filing an action 

under this section.”  31 U.S.C. § 3730(e)(4)(B) (emphasis added).  As courts have recognized in 

addressing identical language under the “first filed” provision of the FCA, a relator “brings an 

action” when the case is filed.  See Grynberg v. Koch Gateway Pipeline Co., 390 F.3d 1276, 

1279 (10th Cir. 2004); see also United States ex rel. Batty v. Amerigroup Illinois, Inc., 528 F. 

Supp. 2d 861, 874 (N.D. Ill. 2007) (“once the government knows the essential facts of a 

fraudulent scheme, it has enough information to discover related frauds. . . .  Here, when Tyson 

filed his original complaint, he was required to turn over all material information to the 

government related to his claims so that the government could investigate”).
2
  After the initial 

action is filed, any subsequent action brought by a different relator that “raise[s] the same or a 

related claim based in significant measure on the core fact or general conduct [previously] relied 

upon” is barred.  Grynberg, 390 F.3d at 1279.  The fact that the original complaint is 

subsequently amended “is not relevant.”  Id. at n.2.  

Indeed, the Rigsbys have already implicitly argued this very position to this Court in their 

Emergency Motion to Lift the Seal and Revocation of Consent to a Stay of Civil Proceedings 

[17].  In that motion, the Rigsbys informed the Court that they had recently become aware that a 

different relator had brought a second qui tam action – filed on August 2, 2006 – against State 

Farm and other insurers, captioned Branch Consultants, L.L.C. v. Allstate Insurance Co., 2:06-

                                                 
2
 The “first filed” rule provides:  “When a person brings an action under this subsection, no person other 

than the Government may intervene or bring a related action based on the facts underlying the pending action.”  31 

U.S.C. § 3730(B)(5) (emphasis added).  Of course, “identical words used in different parts of the same statute are . . . 

(cont'd) 
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cv-04091-PB-SS (E.D. La. filed Aug. 2, 2006).  The Rigsbys argued that this case – filed on 

April 26, 2006 – was the “prior-filed qui tam action” for the purposes of the “first filed” rule.  

([17] at ¶ 8; see also [id.] at ¶¶ 3-5.)  In making this argument, the Rigsbys implicitly and 

correctly rejected any notion that their amended complaint – which was not filed until May 22, 

2007, i.e., nine months after the Branch case was filed – had any effect on whether theirs were 

the first-filed qui tam action. 

The Supreme Court’s recent decision in Rockwell International Corp. v. United States, 

549 U.S. ___, 127 S. Ct. 1397 (2007), further demonstrates why the amended complaint in this 

action does not restart the clock for the Rigsbys.  Rockwell International involved a qui tam 

action by a former employee at a nuclear weapons plant, James Stone, that spanned several years.  

It was undisputed that “Stone’s allegations [as reflected in his amended complaint and final 

pretrial order] changed during the course of the litigation.”  Id. at 1408.  Although Stone was 

likely the original source of many of the allegations in his original complaint, he was not the 

original source of the changed allegations in the amended complaint.  Id.  Stone argued that this 

fact should not defeat his claims, because the Court should “look only to his original complaint” 

to determine subject matter jurisdiction.  Id.   

The Court rejected Stone’s argument, explaining that a relator must prove that he is an 

original source with respect to each allegation and at “all stages of the litigation,” including 

those in the amended complaint.  Id. at 1408-09 (emphasis added).  The Court cautioned that 

predicating jurisdiction solely on the original complaint “would leave the relator free to plead a 

trivial theory of fraud for which he had some direct and independent knowledge and later amend 

________________________ 

(cont'd from previous page) 
presumed to have the same meaning.”  Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Dabit, 547 U.S. 71, 86 (2006). 
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the complaint to include theories copied from the public domain or from materials in the 

Government’s possession.”  Id. at 1408. 

In this case, permitting the Rigsbys to “cure” a deficient initial disclosure by filing an 

amended complaint would create similar potential for abuse.  Indeed, the whole purpose of 

section 3730(e)(4)(B) is to ensure that a qui tam relator makes a full disclosure at the onset of the 

litigation so that the government is apprised of “key facts necessary in its efforts to confirm, 

substantiate or evaluate the fraud allegations.”  King, 264 F.3d at 1281.  Where, as here, the 

allegations in the amended complaint mirror those in the original complaint, permitting a relator 

to establish that she is an original source by proffering information that was not submitted to the 

government until long after the suit was filed would irrevocably frustrate this statutory scheme. 

2. The Rigsbys Do Not Have “Direct and Independent Knowledge of the 

Information” Contained in the Data Dump Documents 

The Rigsbys’ attempt to predicate original source status on the data dump documents is 

further fatally undercut by the statutory requirement that they must have “‘direct and 

independent knowledge of the information’ which forms the basis of [their] claims.”  Fried, 527 

F.3d at 442 (citation omitted).  As the Fifth Circuit recently explained, “‘[i]n order to be ‘direct,’ 

the information must be firsthand knowledge.  In order to be ‘independent,’ the information 

known by the relator cannot depend or rely on the public disclosures.’”  Id. (emphasis added; 

citation omitted). 

In this case, the Rigsbys admit that they were not involved in the adjustment of the claims 

that corresponded to the claim files that they and their cohorts accessed during the data dump 

weekend.  (McIntosh [222] at 7 n.17.)  Thus, any information that the Rigsbys could have culled 

from reviewing these claim files is, by definition, not “firsthand knowledge.”  Indeed, the fact 

that the Rigsbys are seeking discovery to establish subject matter jurisdiction is demonstrative of 
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the fact that they do not have direct and independent knowledge of the information that forms the 

basis of their Amended Complaint.  See United States v. St. Lukes Hosp., Inc., 441 F.3d 552, 560 

(8th Cir. 2006) (holding that district court correctly found that relator’s argument that he needed 

discovery to provide a more detailed complaint “conflicts with his allegation [that] he is an 

‘original source’ of [defendant’s] alleged fraudulent conduct”). 

B. The Rigsbys’ Eleventh-Hour Attempt to Portray the Data Dump Documents 

As Central to This Qui Tam Suit Is Contradicted by the Record 

The Rigsbys’ attempt to transform the data dump documents into highly relevant “False 

Claims Documents” is also at odds with the testimony submitted by their former counsel in this 

case.  Although the Rigsbys now claim that the data dump documents are at the heart of this case, 

their former lead counsel testified that the data dump documents played no part in his preparation 

of the case.  In particular, former counsel testified that he “did not see the copied [data dump] 

documents until December 6, 2006 [i.e., six months after the data dump occurred]” ([141-2] at ¶ 

39) and that neither he nor any attorney at his firm ever reviewed the documents.  Rather, former 

counsel simply passed along the four CDs containing the data dump documents to an 

unidentified person at the United States Department of Justice several months after the case was 

filed.  ([Id.].) 

The Rigsbys cannot have it both ways.  Clearly, if the Rigsbys’ “lead counsel,” who was 

charged with “evaluating [and] formulating the strategy or claims in this case” ([id.] at ¶ 50), 

never even reviewed the data dump documents, the Rigsbys’ representation that these same 

documents are now somehow “directly relevant to the issues framed by [State Farm’s] motions” 

cannot be taken seriously.  ([205].) 
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II. THE RIGSBYS CANNOT SEEK DISCOVERY OF STATE FARM’S 

UNDERWRITING DOCUMENTS TO BOLSTER THEIR INADEQUATE 

PLEADINGS 

Apparently realizing that their Amended Complaint falls far short of either establishing 

subject matter jurisdiction or adequately pleading a single false claim, the Rigsbys now attempt 

to rescue their claims by seeking hundreds of State Farm underwriting documents that 

correspond to a list of claim files they accessed during the data dump.  This request runs afoul of 

both the FCA and Rule 9(b). 

As a threshold issue, the Rigsbys do not claim that any of the underwriting documents 

that they now seek were produced to the government before they filed this lawsuit (or ever).  As 

such, any underwriting documents cannot be considered in determining whether the Rigsbys 

were original sources, and thus have no relevance to the issues framed by State Farm’s motions. 

Moreover, the Rigsbys’ request for underwriting documents is completely at odds with 

their burden of establishing this Court’s subject matter jurisdiction.  As detailed in State Farm’s 

Memorandum in Support of Its Motion to Dismiss for Lack of Subject Matter Jurisdiction ([92] 

at 4), there is no presumption of subject matter jurisdiction, see Kokkonen v. Guardian Life Ins. 

Co. of Am., 511 U.S. 375, 377 (1994), and the Rigsbys as the parties invoking federal jurisdiction 

have the burden of proving its existence, United States ex rel. Ward v. Commercial Metals Co., 

No. C-05-56, 2007 WL 1390612, at *9 n.7 (S.D. Tex. May 9, 2007) (citing St. Paul Reins. Co., 

Ltd. v. Greenberg, 134 F.3d 1250, 1253 (5th Cir. 1998)).  “‘[Relators] must therefore sustain the 

burden of alleging the facts essential to show jurisdiction and supporting those facts with 

competent proof.  Mere conclusory allegations of jurisdiction are not enough.’”  Natural Gas 

Royalties, 467 F. Supp. 2d at 1145 (citation omitted; alteration in original).  Allowing the 

Rigsbys to initially allege jurisdictional elements generally and/or on information and belief 

would be contrary to the purpose of the FCA, which provides “a right of action to private citizens 
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only if they have independently obtained knowledge of fraud.”  United States ex rel. Russell v. 

Epic Healthcare Mgmt. Group, 193 F.3d 304, 309 (5th Cir. 1999). 

Just last month, the Fifth Circuit confirmed that “a relator’s suspicions cannot substitute 

for the requirement of direct and independent knowledge.”  United States ex rel. Lam v. Tenent 

Healthcare Corp., No. 07-51042, 2008 WL 2835215, at *5 (5th Cir. July 22, 2008) (unpublished) 

(citing In Rockwell Int’l Corp. v. United States, 127 S. Ct. 1397, 1410 (2007)).  This is true even 

when – unlike here – the relator’s suspicions turn out to be correct.  See, e.g., Rockwell Int’l, 127 

S. Ct. at 1413 (Stevens, J., dissenting) (noting that relator correctly predicted that government 

contractor’s method of storing processed toxic waste would not work).   

In this case, the Rigsbys’ motion establishes conclusively that:  (i) their Amended 

Complaint is based on speculation, not direct and independent knowledge; and (ii) their 

discovery request is an improper attempt to conceal that fact.  In particular, the Rigsbys assert: 

The underwriting files will support the Rigsbys’ allegation because State Farm 

requires applicants for home owner’s insurance to list their homes’ square footage 

and other feature in their application. . . .  Accordingly the Relators believe that 

the underwriting files will show precisely which claims were fraudulent with 

respect to these criteria. 

([212] at ¶ 6) (emphasis added). 

Finally, but no less fundamentally, the Rigsbys’ attempt to augment their pleadings 

through expedited discovery runs afoul of Rule 9(b) of the Federal Rules of Civil Procedure.  As 

State Farm detailed in its Memorandum in Support of Its Motion to Dismiss the Amended 

Complaint for Failure to Comply with Rules 12(b)(6) and 9(b) ([94] at 7), “allowing a relator to 

plead generally at the outset and to amend the complaint at the 12(b)(6) stage after discovery 

would be at odds with the FCA’s procedures for filing a qui tam action and its protections for the 

government (which is, of course, the real party in interest in a qui tam action).”  United States ex 

rel. Karvelas v. Melrose-Wakefield Hosp., 360 F.3d 220, 231 (1st Cir. 2004). 
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Further, the policy behind Rule 9(b) of protecting defendants from the reputational harm 

caused by groundless accusations of fraud is heightened in a qui tam action.  The FCA provides 

significant monetary recovery to persons who have not been injured and, therefore, the potential 

for strike suits is high.  As a consequence, Rule 9(b) must be strictly enforced: 

When a plaintiff does not specifically plead the minimum elements of their 

allegation, it enables them to learn the complaint’s bare essentials through 

discovery and may needlessly harm a defendant[’s] goodwill and reputation by 

bringing a suit that is, at best, missing some of its core underpinnings, and, at 

worst, are baseless allegations used to extract settlements.  This is especially so in 

cases involving the False Claims Act, which provides a windfall for the first 

person to file and permits recovery on behalf of the real victim, the Government. 

United States ex rel. Clausen v. Lab Corp. of Am., 290 F.3d 1301, 1313 n.24 (11th Cir. 2002).  

Rule 9(b) is, therefore, intended to prevent fishing expeditions at a defendant’s expense. 

The reluctance of courts to permit qui tam relators to use discovery to meet the 

requirements of Rule 9(b) reflects, in part, a concern that a qui tam plaintiff, who 

has suffered no injury in fact, may be particularly likely to file suit as “a pretext to 

uncover unknown wrongs.”  In light of the prevailing precedent and the 

procedures for filing and serving a qui tam complaint . . . we hold that a qui tam 

relator may not present general allegations in lieu of the details of actual false 

claims in the hope that such details will emerge through subsequent discovery. 

Karvelas, 360 F.3d at 231 (citation omitted); accord U.S. ex. rel. Joshi v. St. Luke’s Hosp., Inc., 

441 F.3d 552, 559-60 (8th Cir. 2006). 

In short, as the Fifth Circuit has explained, relaxing the requirements of Rule 9(b) would 

be a “ticket to the discovery process that the statute itself does not contemplate.”  Russell, 193 

F.3d at 309.  The Rigsbys’ attempt to obtain such a “ticket” from this Court should be rejected. 

III. THE RIGSBYS’ MOTION FOR DISCOVERY IS AN IMPROPER ATTEMPT TO 

LAUNDER STOLEN DOCUMENTS AND ESI AND TO MISUSE THIS COURT’S 

PROCEEDINGS AS A MEANS TO EVADE JUDGE ACKER’S ORDERS 

The Rigsbys begin their Motion for Discovery with the following admissions:  

The Relators already have access to the False Claims Documents in connection 

with [Renfroe], but counsel reads the orders from [Judge Acker in Renfroe] and 
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this Court to hold that the Rigsbys must obtain the documents through discovery 

in order to use them in this action. 

([212] at 2.) 

Stated another way, the Rigsbys admit that although they already have access to the 

stolen documents, existing Orders in both this Action and Renfroe prohibit them from using them 

in prosecution of this case.  Recognizing that they are in a conundrum of their own making, the 

Rigsbys propose to use discovery in an improper attempt to create an escape valve from this 

Court’s and Judge Acker’s prohibitions.  As explained below, the Rigsbys’ Motion for Discovery 

is an attempt to navigate around those Orders by laundering stolen materials through the 

discovery process, in a manner that is anything but “legitimate.”  ([210] at 3.) 

A. The Rigsbys’ Request Is Not a “Legitimate” One Made in the “Ordinary 

Course of Discovery” 

In its recent Order addressing the Rigsbys’ [204] Motion for Leave to contact their 

former counsel and take possession of their files, this Court made clear that: 

[The stolen] documents are not going to come into evidence in this case (or in any 

other case under my control as judge) unless the party sponsoring the document 

can show that the document was acquired through the ordinary channels of 

discovery. 

([210] at 3) (emphasis added).
3
 

Having been enjoined to return to Renfroe that which the Rigsbys stole from State Farm 

and instructed by this Court that those materials will not be admissible in this Action unless 

                                                 
3
 Accord ([177] at 3) (emphasis added) (In McIntosh “I ruled that any documents the Rigsby sisters had 

taken from Renfroe would be excluded from evidence unless these documents were obtained through the ordinary 

channels of discovery”); see also ([210] at 3) (emphasis added) (“[T]he orders entered by this Court and by Judge 

Acker are efforts to minimize or ameliorate the unfair prejudice that would otherwise flow from these documents 

having been wrongfully taken and disclosed to third parties.  [However,] …if the documents are relevant, and if they 

are obtained through legitimate discovery requests, I know nothing that would render these documents 

inadmissible”). 
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“acquired through the ordinary channels of discovery[,]” ([210] at 3), the Rigsbys now incredibly 

seek to require State Farm to produce back to them: 

[T]he documents allegedly downloaded, copied, taken or transferred from the 

premises, files, records or systems of E.A. Renfroe & Company, Inc. or State 

Farm…. 

([212] at 2.)   

This request is not a good faith request to use “legitimate discovery requests” in the 

“ordinary channels of discovery.”  ([210] at 3) (emphasis added). Rather, what the Rigsbys 

propose is extraordinary – that is, laundering through discovery the objects of their own theft. 

Further, the Rigsbys’ proposal does not comport with this Court’s requirement that any 

supposedly necessary and relevant discovery be “specific.”  ([205] at 2.)  Had the Rigsbys 

requested the production of a specific document – assuming such was necessary and relevant 

within the tightly circumscribed current scope of discovery
4
 – the fact that such document may 

also be within the universe of materials the Rigsbys stole might not, in-and-of-itself, render that 

document inadmissible under this Court’s recent Orders.  E.g., ([210] at 3.) 

Yet the Rigsbys have not made a specific request for a necessary and relevant document.  

Rather, the Rigsbys seek no less than judicial blessing of their theft – effectively seeking to back-

door this Court’s prohibition on the use of stolen evidence by attempting to wash that evidence 

through a discovery request, thereby enabling them to employ it.  State Farm respectfully 

                                                 
4
 See ([205] at 2) (emphasis added) (“If counsel represents to the Court that it will be necessary to take 

discovery in order to prepare responses, rebuttals, or supporting memoranda, I will require that the discovery 

requests be specific and that they be directly relevant to the issues framed by these motions”).  For the reasons 

explained in Sections I and II, no discovery is necessary for the Rigsbys to have a fair opportunity to respond to the 

pending motions.  That being said, State Farm uses a generic document merely by way of example to demonstrate 

what it believes to be the “ordinary course of discovery…[,]” ([210] at 3), as opposed to document laundering. 
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submits that if such is permitted, there would be no consequence whatsoever to the Rigsbys from 

their theft. 

B. The Rigsbys Are Seeking to Use This Court’s Proceedings as a Vehicle to 

Evade Judge Acker’s Orders 

As explained above, the Rigsbys are seeking to improperly use discovery to circumvent 

this Court’s ruling that “[the stolen] documents are not going to come into evidence in this case 

(or in any other case under my control as judge) unless the party sponsoring the document can 

show that the document was acquired through the ordinary channels of discovery.”  ([210] at 3) 

(emphasis added).  That is not their only purpose, however.  The Rigsbys are also seeking to use 

discovery in this Action as a vehicle to get around Judge Acker’s injunction in Renfroe.
5
 

In order to fairly examine the Rigsbys’ theory that they can legitimately use discovery in 

this Action to obtain and thereafter use in prosecution of their claims stolen documents subject to 

Judge Acker’s injunction, it is necessary to briefly review certain recent proceedings in Renfroe.  

In June of this year, the Rigsbys, the Scruggses and The Scruggs Law Firm, P.A., each requested 

Judge Acker to modify his injunction – to varying degrees.  Their stated motivation for those 

requests was a concern that compliance with discovery orders in McIntosh and perhaps other 

litigation could place them in contempt of the Renfroe injunction. 

For example, in their motion, the Scruggses and The Scruggs Law Firm, P.A. represented 

to Judge Acker that: 

Scruggs is currently in a precarious position.  If Scruggs does not produce the 

requested documents, Scruggs may face contempt charges in Mississippi. If 

Scruggs does produce the documents, Scruggs may face additional contempt 

proceedings in Alabama. 

                                                 
5
 ([60]) in E.A. Renfroe & Company, Inc. v. Cori Rigsby Moran and Kerri Rigsby; in the United States 

District Court for the Northern District of Alabama, Southern Division; Civil Action No. 2:06cv1752-WMA-JEO. 
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(Renfroe [360] at ¶ 8.)   Similarly, Cori Rigsby represented to Judge Acker that compliance with 

a production order in McIntosh for files from her “crashed” computer “may violate the 

preliminary injunction order in Renfroe.”  (Renfroe [344] at ¶ 4.) 

Although Renfroe also requested modification of the injunction, Renfroe raised a 

different concern – that the lack of permission to share a set of the stolen documents with State 

Farm put State Farm employees made privy to those documents under the terms of Judge 

Acker’s June 24, 2008 Order (Renfroe [356]) in an awkward position with State Farm, due to 

restrictions on revealing what they had been provided.  For that reason, Renfroe requested 

modification of the injunction so as to permit tender of a set of the documents to State Farm.  

(Renfroe [364] at 10.) 

In response to these motions, in a July 1, 2008 Memorandum Opinion and Order, Judge 

Acker slightly modified his prior injunction to: 

(1) Provide that “Cori Rigsby, Scruggs, any and all witnesses, deponents, and entities 

subject to discovery requests in litigation now pending or to be filed in any other 

court are RELIEVED from any obligation imposed by this court not to disclose 

information, even though the materials being disclosed may be within the 

description contained in the injunction of December 8, 2006[;]” and 

(2) To permit “State Farm … to make copies of the documents now held by counsel 

for Renfroe, but [with the restriction that State Farm] shall not make them 

available to the general public.” 

(Renfroe [369] at 2-3) (emphasis added). 

The permission given to the Rigsbys “to disclose information” “when subject to 

discovery requests” regarding the stolen documents is not license for the Rigsbys to take 

possession of another set of the stolen documents from State Farm and to thereafter affirmatively 
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use the documents themselves in prosecution of this Action.
6
  (Renfroe [369] at 2.)  Rather, the 

two purposes of Judge Acker’s July 1, 2008 Order were to:  (1) provide State Farm access to its 

stolen property, under restriction; and (2) relieve the persons covered by Judge Acker’s 

injunction who are “subject to discovery requests” of concern that compliance would violate his 

injunction.   

Judge Acker’s July 1, 2008 Order does not permit the Rigsbys – as they request here – to 

seek out and then make affirmative use of the stolen documents in prosecution of their claims.  

Indeed, the very purpose of Judge Acker’s injunction, (Renfroe [60]), was to stop the Rigsbys’ 

affirmative use of the stolen documents except with law enforcement.  The Rigsbys’ proposed 

discovery would effectively erase the remaining portions of the injunction.
7
 

Exploiting the fact that Judge Acker granted them permission to respond to discovery 

without fear of the contempt conundrum of their own making, they now seek to mischaracterize 

that protection by using discovery by them in this Action as a vehicle to leverage a way around 

Judge Acker’s injunction.  Thus, the Rigsbys’ attempt to obtain a copy of what they stole under 

the guise of discovery for affirmative use in this Action, in prosecution of their claims, would not 

only be improper laundering – in contravention of this Court’s prior Orders, e.g., ([212] at 2 & 

[210] at 3) – it also is an attempt to employ the processes of this Court to enable them to evade 

                                                 
6
 Richard Scruggs explicitly made a request to take possession of the documents and Judge Acker rejected 

it, “DEN[YING] Scruggs’s request for access” and noting that “Scruggs has gone further [than what Cori Rigsby 

requested permission to do] and has requested access to the sequestered documents for the purpose of assisting him 

in responding to discovery requests in other cases.”  (Renfroe [369] at 3.) 

7
 More specifically, nothing in Judge Acker’s July 1, 2008 Order vitiated the general provision 

“ENJOIN[ING the Rigsbys] not to further …use [the stolen materials,],” (Renfroe [60] at 14) (emphasis added), 

beyond clarifying that the Rigsbys may disclose “information” about those materials in response to “discovery 

requests….”  (Renfroe [369] at 3.)  Further, nothing in Judge Acker’s July 1, 2008 Order vitiated the provision in his 

October 10, 2007 Order that “[n]one of the documents …may be used except in connection with this case [the 

Renfroe case]….”  (Renfroe [172] at 3) (emphasis added). 
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Judge Acker’s Orders.  For this additional reason, the Rigsbys’ Motion for Discovery should be 

denied. 

IV. EVEN IF OTHERWISE PERMISSIBLE, THE RIGSBSYS’ PROPOSED 

DISCOVERY IS FLAWED AND SHOULD BE RETAILORED 

A. The Rigsbys’ Definition of “False Claims Documents” and Incorporation of 

Exhibit “A” Is Flawed 

Even if the Rigsbys’ proposed discovery was “specific and … directly relevant to the 

issues framed by these motions[,]” ([205] at 2), and not an impermissible attempt to launder 

stolen property, it would still be subject to objection for at least two reasons:  (1) it seeks the 

production of materials – in part – that State Farm cannot currently identify; and (2) it seeks the 

production of at least some materials that the Rigsbys may never have reviewed.
8
 

First, proposed Request for Production no. 1 requests “[a]ll False Claims Documents, 

including but not limited to the documents referenced in Exhibit A.”  “False Claims Documents” 

are defined in the Rigsbys’ proposed discovery to mean: 

[A]ll Documents allegedly downloaded, copied, taken or transferred from the 

premises, files, records, or systems of E.A. Renfroe or State Farm by the Rigsbys 

that refer to or relate to any insurance claims involving damages caused or alleged 

to have been caused by Hurricane Katrina. 

([212-2] at 2) (emphasis added). 

To be certain, State Farm knows what is in the physical set of the data dump documents 

recently provided to it in connection with the Renfroe case.  State Farm also knows of certain 

documents that were produced to it by the Scruggses and the Rigsbys in McIntosh that must have 

been stolen from State Farm by the Rigsbys and/or their then-counsel. 

                                                 
8
 By identifying these two obvious defects, State Farm is not waiving its right to assert appropriate and 

timely objections to any discovery actually propounded. 
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However, the documents in the referenced Exhibit A that forms part of the Rigsbys’ 

definition of their term “False Claims Documents” are a different matter.  ([212-3]).  While State 

Farm knows that Kerri Rigsby accessed some parts of each of the files reflected on the 

referenced Exhibit A, State Farm cannot currently determine, absent expert computer forensic 

examination,
9
 which parts of those files the Rigsbys in fact “downloaded, copied, [took] or 

transferred,” ([212-2] at 2), except to the extent that physical copies of those documents may 

happen to be within the data dump documents or McIntosh documents produced to State Farm. 

Second, for the same reasons, by defining the scope of production to also include “all 

documents referenced in Exhibit A” – which means the entirety of the claim files on that list – 

the Rigsbys are requesting the production of certain files that they may have never before viewed 

in their entirety.  While State Farm knows that one or both of the Rigsbys or their then-counsel 

accessed some parts of all those files, as explained above, it does not currently know which parts 

were actually viewed, downloaded, printed or copied.  As a result, a production of the complete 

files listed in the referenced Exhibit A would likely provide the Rigsbys certain documents 

previously unknown to them – which a fortiori cannot be relevant to whether they are an original 

source.  For these additional reasons, the Rigsbys’ proposed discovery – as currently constructed 

– is improper. 

B. The Rigsbys Have Previously Denied Using the McFarland Exhibit A as the 

Guide for Their Data Dump Theft, But Now Implicitly Concede The Falsity 

Of Their Prior Testimony 

The Rigsbys’ use of Exhibit A to their proposed discovery is ironic indeed, and further 

                                                 
9
 By this qualifier, State Farm is not intending to suggest that an expert computer forensic examiner could 

identify the entirety of what the Rigsbys request.  State Farm does not currently know whether that is the case or not.  

State Farm does know, however, that absent expert intervention, it is not currently capable of determining which 

parts of those files the Rigsbys in fact “downloaded, copied, [took] or transferred,” ([212-2] at 2), except to the 

(cont'd) 
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exposes the falsity of prior testimony regarding the “data dump.”  Early in the course of the 

Scruggs Katrina Group (“SKG”) cases, the Rigsbys repeatedly testified that the SKG had no 

involvement in planning the data dump weekend.  Yet State Farm’s comparison of the list of 

claim files that Kerri Rigsby accessed from State Farm’s CSR database during the data dump 

weekend with a list of clients that Scruggs represented in McFarland revealed that, of the first 

118 claim files that Kerri Rigsby accessed, 99 matched up name-for-name and in substantially 

the same sequence as the claim files listed on what has come to be known as “McFarland 

Exhibit A.”
10

   

State Farm illustrated that point with Exhibit 46 to its Second Motion to Disqualify in 

Shows
11

 – now used by the Rigsbys in this Action as Exhibit A to their proposed discovery.  That 

Exhibit 46 - (Exhibit A to the Rigsbys’ proposed discovery) – provides a side-by-side 

comparison of Kerri Rigsby’s CSR Access Report and Scruggs’s then-client list.  Although Kerri 

Rigsby apparently worked from a separate list for the next 117 claim files, she then resumed 

searching based on McFarland Exhibit A, as demonstrated by the fact that 36 of the next 39 

searches are listed in the same order as on McFarland Exhibit A. 

Kerri Rigsby swore that she had never seen McFarland Exhibit A until it was shown to 

her at her deposition, and denied that she was guided by it or any similar list of the SKG’s clients 

in determining which files to access.  See (04-30-07 McIntosh K. Rigsby Dp. at 318:9-319:12, 

________________________ 

(cont'd from previous page) 
extent that physical copies of those documents may happen to be within the data dump documents or McIntosh 

documents produced to State Farm. 

10
 ([1-1] in McFarland v. State Farm Fire and Casualty Co., in the United States District Court for the 

Southern District of Mississippi, Southern Division; Civil Action No. 1:06cv466-LTS-RHW.) 

11
 ([91 & 97-6] in Glenda Shows, et al. v. State Farm Mutual Automobile Ins. Co., et al.; in the United 

States District Court for the Southern District of Mississippi, Southern Division; Civil Action No. 1:07cv709-WHB-

LRA.) 
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Ex. A to Resp.)  Yet when confronted in a subsequent deposition with the fact that 135 claim 

files matched the SKG’s client list, Kerri Rigsby conceded that she did not “see how [the search 

sequence] could be from an engineering roster” and tried to explain away her previous false 

testimony by postulating that Cori Rigsby might have had a list of Scruggs’s clients.  See (11-20-

07 McIntosh K. Rigsby Dp. at 568:19-572:9, Ex. B to Resp.)  Until this year, Cori Rigsby has 

continued to maintain that the only list that they used during the data dump was an engineering 

roster, even though she admits that “[c]learly they’d have to have [had a list of the McFarland 

claim numbers]” in order to produce the sequence of claim files that the record shows were, in 

fact, accessed.  (11-19-07 McIntosh C. Rigsby Dp. at 423:1-425:6, Ex. C to Resp.) 

In a January 14, 2008 deposition in Renfroe – apparently realizing that she had been 

caught yet again with false testimony - Cori finally admitted that she in fact used a  “roster of 

Dick’s clients.”  (01-14-08 Renfroe C. Rigsby Dp. at 91:4-9 & 94:25, Ex. D to Resp.)  Now, 

because it is convenient for their current ends, the Rigsbys have gone a step further and present 

an even more candid admission.   

In support of their effort to obtain, through discovery, a copy of a large portion of what 

they stole from State Farm for their affirmative use in prosecution of their claims, the Rigsbys 

confess that “the False Claims Documents are a significant portion of the information that [they] 

provided to the United States….”  ([212] at 3.)  They then define “False Claims Documents” to 

include all the files on their Exhibit A, ([212-2] at 2-3), meaning, of course, that the “roster of 

Dick’s clients” they used to steal State Farm’s documents and ESI was in fact the McFarland 

Exhibit A which Cori earlier falsely denied using. 

This concession is further proof that the Rigsbys’ early testimony was false and they did 

in fact wrongfully access at least some parts of all of the files on the McFarland Exhibit A list.  
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The exposure of this false testimony by the Rigsbys is yet another reason justifying denial of 

their proposed discovery as constructed. 

CONCLUSION 

For all the foregoing reasons, State Farm respectfully requests that the Rigsbys’ Motion 

for Discovery be denied.  State Farm also seeks such supplemental, additional or alternative 

relief as may be appropriate in the premises. 

This the 27
th

 day of August, 2008. 

 Respectfully submitted, 
 
STATE FARM FIRE AND CASUALTY COMPANY  

 

By:      s/E. Barney Robinson III (MSB #09432) 

 Robert C. Galloway (MSB # 4388) 

 Jeffrey A. Walker (MSB # 6879) 

 E. Barney Robinson III (MSB #09432) 

 Benjamin M. Watson (MSB #100078) 

 

ITS ATTORNEYS 

 

OF COUNSEL: 

 

BUTLER, SNOW, O’MARA, STEVENS & CANNADA, PLLC 

17th Floor, Regions Plaza 

Post Office Box 22567 

Jackson, Mississippi 39225-2567 

(P) (601) 948-5711 

(F) (601) 985-4500 

(E) bob.galloway@butlersnow.com 

(E) jeff.walker@butlersnow.com 

(E) barney.robinson@butlersnow.com 

(E) ben.watson@butlersnow.com 

 

 

 

 

 

 

 

 



23 

 

Michael B. Beers (ASB-4992-S80M) 

BEERS, ANDERSON, JACKSON, PATTY & FAWAL, P.C. 

Post Office Box 1988 

Suite 100 

250 Commerce Street (36104) 

Montgomery, Alabama  36102 

(P) (334) 834-5311 

(F) (334) 834-5362 

(E) mbeers@beersanderson.com 

PRO HAC VICE 



CERTIFICATE OF SERVICE 

I, E. Barney Robinson III, one of the attorneys for State Farm Fire and Casualty 

Company, do hereby certify that I have this day caused a true and correct copy of the foregoing 

instrument to be delivered to the following, via the means directed by the Court’s Electronic 

Filing System or as otherwise set forth below: 

C. Maison Heidelberg 

Ginny Y. Kennedy 

MAISON HEIDELBERG P.A. 

795 Woodlands Parkway, Suite 220 

Ridgeland, MS 39157 

(P) 601-351-3333  

(F) 601-956-2090  

(E) maison@heidlebergpa.com 

 

August J. Matteis, Jr. 

Craig J. Litherland 

Benjamin R. Davidson 

GILBERT RANDOLPH, LLP 

11 New York Ave. NW 

Suite 700 

Washington, DC 20005 

(E) matteisa@gilbertrandolph.com 

(E) litherlandc@gilbertrandolph.com 

(E) davidsonb@gilbertrandolph.com 

 

COUNSEL FOR CORI RIGSBY AND KERRI RIGSBY 

 

Jeffrey S. Bucholtz 

Joyce R. Branda 

Patricia R. Davis 

Jay D. Majors 

UNITED STATES DEPARTMENT OF JUSTICE 

Civil Division 

P.O. Box 261 

Ben Franklin Station 

Washington, DC 20044 

(P) 202-307-0264 

(F) 202-514-0280 

 



2 

Dunnica O. Lampton 

Alfred B. Jernigan, Jr. 

Felicia C. Adams 

UNITED STATES ATTORNEY’S OFFICE 

Southern District of Mississippi 

Suite 500 

188 East Capitol Street 

Jackson, MS 39201 

(P) 601-965-4480 

(F) 601-965-4409 

 

ATTORNEYS FOR THE UNITED STATES 

 

H. Hunter Twiford III 

Stephen F. Schelver 

Candy Burnette 

MCGLINCHEY STAFFORD, PLLC 

Suite 1100, City Centre South 

200 South Lamar Street (39201) 

P.O. Box 22949 

Jackson, MS 39225-2949 

(P) 601-960-8400 

(F) 601-960-8432 

 

John T. Boese 

Beth C. McClain 

FRIED, FRANK, HARRIS, SHRIVER & JACOBSON, LLP 

1001 Pennsylvania Avenue, NW 

Suite 800 

Washington, DC 20004-2505 

(P) 202-639-7220 

 

ATTORNEYS FOR DEFENDANTS E.A. RENFROE & COMPANY, INC. 

GENE RENFROE AND JANA RENFROE 

 

Larry G. Canada 

Kathryn Breard Platt 

GALLOWAY, JOHNSON, TOMPKINS, BURR & SMITH 

701 Poydras Street 

Suite 4040 

New Orleans, LA  70139 

(P) 504-525-6802 

(F) 504-525-2456 

 

ATTORNEYS FOR HAAG ENGINEERING CO. 

 



3 

William C. Bell 

WILLIAM C. BELL, ATTORNEY 

Post Office Box 1876 

Ridgeland, MS  39157 

(P) 601-956-0360 

 

ATTORNEY FOR JADE ENGINEERING 

 

James C. Simpson, Jr. 

MONTGOMERY, BARNETT, BROWN, READ, HAMMOND & MINTZ, LLP 

2310 19th Street 

Gulfport, MS  39501 

(P) 228-863-6534 

(F) 228-367-1084 

 

ATTORNEY FOR RIMKUS CONSULTING GROUP, INC. 

 

Frank W. Trapp  

Kelly R. Blackwood  

PHELPS DUNBAR, LLP 

P.O. Box 23066  

Jackson, MS 39225-3066  

(P) 601-352-2300  

(F) 601-360-9777 

 

ATTORNEYS FOR STRUCTURES GROUP 

 

Philip Williams Thomas  

PHILIP W. THOMAS, P.A.  

Post Office Box 24464  

Jackson, MS 39225-4464  

(P) 601-714-5660 

(F) 601-714-5659 

 

ATTORNEY FOR EXPONENT, INC. 

 



4 

Via U.S. Mail, Non-CM/ECF Participant 

Robert K. Kochan, President  

3401 Atlantic Avenue, Suite 101  

Raleigh, NC 27604 

 

FORENSIC ANALYSIS ENGINEERING CORPORATION, PRO SE 

 

THIS the 27
th

 day of August, 2008. 

  

s/ E. Barney Robinson III (MSB #09432) 

E. Barney Robinson III (MSB #09432) 

 

 

 


