
Because of the urgent and necessitous nature of the relief sought, the Scruggses1

respectfully request that the Court waive the requirement of a separate memorandum imposed by
Uniform Local Rule 7.2(D).
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

SOUTHERN DIVISION

THOMAS C. and PAMELA McINTOSH PLAINTIFFS

V. NO. 1:06cv1080-LTS-RHW

STATE FARM FIRE & CASUALTY COMPANY,
FORENSIC ANALYSIS & ENGINEERING CORPORATION,
and E. A. RENFROE & COMPANY, INC. and
DOES 1 THROUGH 10 DEFENDANTS

MOTION OF NON-PARTIES RICHARD AND ZACHARY SCRUGGS
TO STRIKE ARGUMENTS AND EXHIBITS RAISED IN DEFENDANT STATE

FARM’S SECOND REPLY BRIEF [1272] OR, IN THE ALTERNATIVE,
MOTION FOR LEAVE TO FILE SURREPLY

Non-parties Richard and Zachary Scruggs respectfully move this Court to immediately strike

those portions of and exhibits to Defendant State Farm Fire & Casualty Company’s (“State Farm”)

Second Reply Brief [Document No. 1272] in support of its Motions to Compel the Scruggses’

deposition testimony that were not raised in or attached to State Farm’s original Motions.

Alternatively, the Scruggses request additional time in which to respond to this new material, after

the Court’s ruling on this Motion.   In support of their Motion, the Scruggses state as follows:1

1. State Farm filed its Motions to Compel the Scruggses’ testimony on July 29, 2008.

State Farm filed its First “Reply” Brief in support of its Motions on July 31, 2008.  The Scruggses

responded to State Farm’s Motions on August 15, 2008, and State Farm filed its Second Reply Brief

on August 22, 2008.  This Second Reply Brief contains arguments and exhibits that were not

presented to the Court in either of State Farm’s Motions or its First “Reply” Brief.
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2. In its Second Reply Brief, State Farm argues that the Scruggses have waived their

Fifth Amendment objections to the questions asked at their depositions because of the production

of documents mandated by the Court [Document 1272, at 7-10].  This argument was not briefed by

State Farm in either of its Motions to Compel or in its First “Reply” Brief and, even if it was

peripherally raised, it was not supported by any evidence.  Courts in this Circuit do not consider

arguments raised for the first time in a reply brief.  See Gillaspy v. Dallas Indep. Sch. Dist., No.

06-11204, 2008 U.S. App. LEXIS 10294 (5th Cir. May 13, 2008).  State Farm has previously argued

that the Scruggses bear the burden to show that their assertions of privilege are well-taken.

However, the existence of any such burden does not excuse State Farm from presenting its prima

facie case for an order compelling testimony in its original Motions.  State Farm should not be

allowed a fourth bite at the apple to present its arguments, and the “waiver” argument should be

stricken from its Second Reply Brief.

3. State Farm also attached nine exhibits to its Second Reply Brief.  Uniform Local Rule

7.2(B) calls for a moving party to file “all affidavits and other supporting documents” at the time its

motion is filed.  By contrast, after the non-moving party has responded, the movant is allowed only

to submit “a rebuttal memorandum” without leave of the Court.  Uniform Local Rule 7.2(D).  This

rule is a sensible one, as, otherwise, the movant could place new evidence into the record, as State

Farm did, and leave the non-movant with no procedural opportunity to respond.

4. In particular, Exhibit “C” to State Farm’s Second Reply Brief consists of the entire

contents of the compelled document production the Scruggses completed on August 7 and 8, 2008.

These documents were not attached as exhibits in State Farm’s Motions or its First “Reply” Brief.

Now, State Farm has submitted more than 5,000 pages of documentation for the Court’s review.
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State Farm never sought the Court’s leave to file these additional documents.  These documents, with

which the Court has already had numerous administrative problems, should be stricken from the

record.

5. Clearly, State Farm did not enter Exhibit “C” or its other newly-submitted documents

because they were necessary to its arguments in support of its original Motions to Compel.  If these

documents were truly relevant to State Farm’s Motions, they should have been attached as exhibits

to the Motions themselves.  Moreover, State Farm makes only two references to the documents in

its Second Reply Brief, one of which is a string “citation” to nearly 3,000 pages of documents for

the broad and generalized proposition that Zach Scruggs had e-mail contact with certain media

representatives.

6. It appears that these documents (the admissibility of which has never been

established) were loaded onto PACER and thus made publicly available solely to sensationalize

further the Scruggses’ assertion of their Fifth Amendment privileges in response to State Farm’s

questions and to harass the Scruggses.  Indeed, the documents which State Farm has made publicly

available were produced over the Scruggses’ assertion of the Fifth Amendment.  The attachment of

these documents, and their continued presence on the Court’s docket, thus prejudices the Scruggses,

serves no permissible purpose, and constitutes an abuse of the Court’s resources and the electronic

filing system.  The documents should be removed from the Court’s docket pending the Court’s

decision on the Scruggses’ request to strike them from the record.  Such an action would not

prejudice State Farm and would ameliorate the prejudice to the Scruggses caused by State Farm’s

gratuitous attachment of their document production, after the time for evidentiary submissions under

the Rules had passed.
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7. Because State Farm chose to withhold its “waiver” argument until it filed its Second

Reply Brief, the Scruggses did not have an opportunity to respond to it.  In the event that the Court

decides not to strike State Farm’s briefing on the issue, the Scruggses request leave to file a surreply

within ten (10) days of any Order by this Court on the Motion to Strike.

8. Among other points the Scruggses will make in their surreply is that State Farm’s

waiver argument is wholly without merit.  “Waiver of the privilege against self-incrimination may

not be easily found … and will only be inferred in the most convincing and compelling

circumstances.”  Morris Kirschman & Co., LLC v. Hartford Fire Ins. Co., No. Civ.A 03-1743, 2004

WL 1373277, *3 (E.D. La. June 16, 2004) (citing Klein v. Harris, 667 F.2d 274, 288 (2d Cir. 1981)).

Furthermore, only voluntary testimony or disclosure of information amounts to an implied waiver.

See id. (“waiver may be inferred from the witnesses’ voluntary course of conduct, such as producing

some documents or giving some testimony regarding a matter”) (emphasis added).  Here, the

Scruggses’ production of documents on which State Farm relies was not voluntary  they were

compelled to produce the documents by the Court over their Fifth Amendment objections.  [See

Documents 1194, 1211].  Thus, the Scruggses’ involuntary document production does not amount

to a waiver.  Indeed, the involuntary nature of the Scruggses’ document production distinguishes this

case from the one case that State Farm cites in support of its waiver theory.  In United States v.

Gwinn, the court held that one witness waived his Fifth Amendment privilege as to particular subject

areas because he had voluntarily chosen to answer questions on those topics at his original

deposition.  See United States v. Gwinn, No. 8:02-CV-1112-T-27EAJ, 2003 WL 23357667, *7

(M.D. Fla. Aug. 15, 2003).  The court’s rationale for compelling the witness to answer further

questions was that “[t]he law does not permit a witness to open the door just enough to offer the
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court an impaired view of the facts.  Once the witness voluntarily opens the door, the court may open

it completely and scrutinize every exposed matter.” Id. at *6 (citations omitted) (emphasis added).

The Scruggses, on the other hand, did not “voluntarily open[] the door” to the matters contained in

the documents they were ordered to produce. 

WHEREFORE, PREMISES CONSIDERED, non-parties Richard F. Scruggs and D. Zachary

Scruggs respectfully request this Court to immediately and permanently strike the arguments and

exhibits that were raised for the first time in State Farm’s Second Reply Brief in support of its

Motions to Compel.  Alternatively, the Scruggses request an additional ten (10) days after this

Court’s ruling on this Motion to Strike in which to respond to these arguments and exhibits.  The

Scruggses request such other relief as the Court deems appropriate.

THIS, the 26th day of August, 2008.

Respectfully submitted,

RICHARD F. SCRUGGS AND ZACHARY SCRUGGS

    /s/ Pope S. Mallette                                           
J. CAL MAYO, JR. (MB NO. 8492)
POPE S. MALLETTE (MB NO. 9836)
PAUL B. WATKINS, JR. (MB NO. 102348)

ATTORNEYS FOR RICHARD F. SCRUGGS

AND ZACHARY SCRUGGS

OF COUNSEL:

MAYO MALLETTE PLLC

2094 Old Taylor Road, Suite 200
Post Office Box 1456
Oxford, Mississippi  38655
Tel: (662) 236-0055
Fax: (662) 236-0035



CERTIFICATE OF SERVICE

I, Pope S. Mallette, one of the attorneys for non-parties Richard F. Scruggs and D. Zachary

Scruggs, hereby certify that I have this date electronically filed the foregoing document with the

Clerk of the Court using the ECF system, which sent notification of such filing to all counsel of

record.

THIS, the 26th day of August, 2008.

   /s/ Pope S. Mallette                          
POPE S. MALLETTE


