
IN THE UNITED STATES DISTRICT COURT  
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 
 

THOMAS C. and PAMELA MCINTOSH      PLAINTIFFS 
 
versus                       Civil Action No. 1:06cv1080-LTS-RHW 

 
STATE FARM FIRE & CASUALTY  
COMPANY, et. al.                DEFENDANTS 
 

 
MOTION FOR  PROTECTIVE ORDER 

 
COME NOW the Plaintiffs, Thomas C. and Pamela McIntosh, by and through their 

counsel of record, and move for a protective order. Should the Court overrule Zach and Richard 

Scruggs’ Fifth Amendment objections to the questions posed to them at their depositions, the 

Plaintiffs request an Order clarifying on which topics the Defendants may question the 

deponents.  In view of the Defendants’ demonstrated inability to contain their questions to the 

narrow range of topics permitted by the Court, Plaintiffs further request that the Defendants not 

be allowed to conduct live depositions again, but be required to submit written questions and that 

those questions be reviewed in advance by the Court.  

Allowing a party to depose opposing counsel about the subject matter of a pending case 

is an extraordinary discovery measure which requires strict controls.  “Depositions of opposing 

counsel are disfavored generally and should be permitted on only limited circumstances.” 

Nguyen v. Excel Corp., 197 F.3d 200, 209 (5th Cir. 1999); see also Certain Underwriters at 

Lloyd’s London v. Penthouse Owners Assoc., 2008 U.S. Dist. Lexis 33723 (April 24, 2008).  

“[T]he Fifth Circuit and other courts generally forbid a party from deposing opposing counsel 

unless (1) no other means exist to obtain the information, (2) the information sought is relevant 

and non-privileged, and (3) the information is crucial to the preparation of the case.”  Certain 

  



Underwriters at Lloyd’s London. 2008 U.S. Dist. Lexis 33723 (E.D.La. Apr. 24, 2008)(citing 

Nguyen)(emphasis in the original).  “Because of the importance of the attorney-client privilege, 

we pause to reaffirm that the privilege serves the valuable purpose of encouraging full and frank 

communication between clients and their attorneys, thereby promoting the broad public interests 

in the observance of law and the administration of justice.” Nguyen, 197 F.3d at 208.  “A request 

to depose opposing counsel generally would provide a district court with good cause to issue a 

protective order.” Id. at 209.  “The mere request to depose a party’s attorney constitutes good 

cause for obtaining a . . . protective order.” Certain Underwriters at Lloyd’s London. 2008 U.S. 

Dist. Lexis 33723 (E.D.La. Apr. 24, 2008). 

In Nguyen, the Fifth Circuit Court of Appeals noted with approval that the district court 

had specifically limited the topics on which the opposing counsel could be deposed. Id. at 210.  

The Court further noted that, although it had not been done in that particular case, “[d]istrict 

courts typically review written questions to be posed to counsel.” Id.  The Court affirmed the 

district court’s decision to allow questions regarding “objective facts”, but reversed the district 

court’s decision to allow certain questions which permitted inquiry into the attorney’s 

perceptions or opinions. Id.  The Court ruled that the district court’s order allowing an 

insufficiently narrowed inquiry exceeded “allowable bounds” because “discovery was hardly 

intended to enable a learned profession to perform its functions  . . .  on wits borrowed from the 

adversary.” Id. at 210-11.  

For good cause shown, a district court may order that discovery be had by a method other 

than that selected by the party seeking discovery. Nguyen at 208-9.  In this case, the protective 

order should clarify the limited topics for questioning and require the Defendants to submit 

written questions to the Court for review.  The “typical” method of submitting written questions 
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to the deponents should be utilized to ensure that (a) Defendants properly restrict their inquiry to 

objective facts in the permitted topics and (b) the Court has a meaningful opportunity to apply 

the three-part Nguyen test.  

In this case, the district court did not follow the “typical” method of requiring the 

Defendants to submit to it written questions for review.  However, the Court did limit the topics 

on which the McIntoshes’ former counsel could be questioned. The only topics specifically listed 

by the Court as permissible areas for the Defendants’ questions in the Scruggs’ depositions were: 

 1. Questions about the engineering report with the “sticky note” and other State 
Farm documents the Rigsbys provided to the Scruggses; the circumstances surrounding the 
receipt of such documents; and the chain of custody of the documents after the Scruggs received 
them. See Order, December 12, 2007; and Order, May 15, 2008. 

 
2. The particulars of the employment relationship between the Scruggses and the 

Rigsbys, who are material witnesses in the McIntosh lawsuit. See Order, December 12, 2007.  
 

At the depositions of the Scruggses on July 21-22, 2008, the Defendants abused their 

opportunity to question the Scruggses by delving into privileged areas far outside the limited 

range of topics listed by the Court. Defendants seized the opportunity to ask questions regarding 

legal advice the Scruggses gave to the Plaintiffs; the Scruggses’ legal strategy while they 

represented Plaintiffs; communications between the Scruggses and other members of the 

Plaintiffs’ legal team about the case; and communications between the Scruggses and Plaintiffs’ 

new counsel regarding the case. Defendants asserted that, although not expressly permitted by 

the Court, they were entitled to question the Scruggses about any and all documents which had 

been produced to State Farm.  Defendants also questioned the Scruggses about numerous other 

lawsuits in which the Defendants and/or the Scrugges had been involved but which did not relate 

to this case. 

 3 



 The following is just one example of numerous questions Defendants posed to Richard 

Scruggs about his privileged communications with the McIntoshes: 

 Q: The McIntoshes were actually included in the prior settlement with State Farm, were 
they not? . . .  Mr. Scruggs, you were responsible for the allocation of the amounts due those 
plaintiffs from the gross settlement proceeds in that prior settlement, were you not? . . . Is it true, 
Mr. Scruggs, that the McIntoshes would have received approximately $1.4 million net from that 
settlement had it gone through and the attorney fees were going to be paid to you separately? . . 
And it’s true that the McIntoshes opted out of that settlement? . . .  It’s true, isn’t it, Mr. Scruggs, 
that you personally guaranteed Mr. and Mrs. McIntosh that they would receive at least that 
amount from the current lawsuit? . . . And you personally guaranteed to them, did you not, that if 
they received less than the $1.4 million, you would personally make up the difference?   

  
Exhibit A at 259-61. Defendants asked numerous other questions about the Scruggses’ privileged 

communications with the McIntoshes --- questions totally unrelated to the topics permitted by 

the Court.  

Following is just one example of many of the Defendants’ attempts to ferret out 

privileged information regarding Richard Scruggs’ communications with other or subsequent 

counsel in the case: 

 Q: Mr. Scruggs, have you or any member of your law firm, specifically including Sid 
Backstrom, met with Chip Merlin to go over the facts and circumstances of this case?   

 
 

 Exhibit A at 267.  Communications between the McIntoshes’ former and current counsel about 

the facts of the case are privileged and subject to the work product doctrine. Those 

communications have nothing whatsoever to do with the topics on which Defendants were 

allowed to question the Scruggses.  Defendants asked about the Scruggses’ internal law firm 

communications about the case, why certain strategic decisions were made, and many other areas 

of inquiry designed to find out privileged information.   

The most cursory reading of the deposition transcripts shows that the Defendants were 

unable to limit themselves to the topics permitted by the Court, and used the depositions as a 
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brazen fishing expedition to obtain privileged information about this ongoing case. Defendants 

have proven that they will not abide by the reasonable discovery limitations imposed by the 

Court.  Therefore, it is appropriate to revert to the procedure described by the Fifth Circuit Court 

of Appeals as “typical” when district courts allow depositions of opposing counsel --- 

Defendants should be required to submit written questions to the Court for review.   

Requiring written questions instead of live depositions has multiple advantages in this 

case.  To start with, it would be more convenient for all of the parties. State Farm has asserted 

that deposing the Scruggses while in prison would present a substantial hardship. See Emergency 

Motions to Compel Depositions (1239 and 1240) (“Attempting to schedule and take [the 

Scruggses’ depositions] after [they] are incarcerated will be very difficult due to the 

complications, demands, and restrictions imposed by the U.S. prison system.”). Submitting 

written questions to the Scruggses would resolve State Farm’s concerns over the difficulty of 

scheduling live depositions. 

Written questions would require the Defendants to stay within the topics outlined by the 

Court. The Defendants have already demonstrated that they are unable to restrain themselves to 

the limited subjects permitted by the Court or to inquiries about objective facts.  They have 

proven that the inherent restrictions of written questions are appropriate and necessary.  Written 

questions would ensure that the Defendants did not stray into forbidden territory. 

Most importantly, written questions would also allow the Court to properly apply the 

three-part test established by the Fifth Circuit Court of Appeals in Nguyen.  For each question, 

the Defendants are required to show that (1) no other means exist to obtain the information, (2) 

the information sought is relevant and non-privileged, and (3) the information is crucial to the 

preparation of the case.  As explained in Nguyen, the McIntoshes do have the burden of proving 
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that the requested information is privileged. If the information is privileged, the inquiry stops and 

the question is simply not allowed, even if the other two elements are satisfied. Id. If the 

information is non-privileged, then the burden shifts to the Defendants to prove for each question 

that no other means exist to obtain the information, the information is relevant and the 

information is crucial to the case.   

The Court has already ruled that the Defendants may pose questions regarding the two 

topics listed above. However, the overwhelming majority of the questions Defendants asked at 

the previous depositions had nothing whatsoever to do with those topics. For instance, in the 

example given above, Defendants questioned Richard Scruggs about his discussions with the 

McIntoshes regarding a previous settlement offer from State Farm, which brought an objection 

of privilege. If State Farm posed that question in writing, the Plaintiffs would have the 

opportunity to assert the privilege, and State Farm would have the opportunity to meet its burden 

under the three-part Nguyen test.  No real mechanism exists for applying the test during a live 

deposition, or settling objections based on privilege, short of having the Court available for the 

entirety of both depositions.  
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WHEREFORE, PREMISES CONSIDERED, Plaintiffs respectfully request that, should 

the Court overrule the Scruggses’ Fifth Amendment objections to their deposition questions, the 

Court enter a Protective Order that: 

 (a)  clarifies and narrows the specific topics on which the Defendants may pose  

    questions;  

(b)  prohibits further live and/or video depositions of Richard and Zach Scruggs; 

(c)   permits the Defendants to depose the Scruggses by written deposition;  and 

(d) requires the questions to be submitted to the Court for review.   

Respectfully submitted, this 15th day of August, 2008. 

     THOMAS C. and PAMELA MCINTOSH, 
     PLAINTIFFS 

  
                                                       By:     /s/ Tina L. Nicholson     

TINA L. NICHOLSON (MS Bar No. 99643) 
MERLIN LAW GROUP, P.A.  
368 Courthouse Road, Suite C 
Gulfport, Mississippi 39507 
Telephone: (228) 604-1175 
Facsimile: (228) 604-1176 
Email: tnicholson@merlinlawgroup.com 
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CERTIFICATE OF SERVICE 
 

I HEREBY CERTIFY that on August 15, 2008, I electronically filed the foregoing with 

the Clerk of Court by using the CM/ECF system which will send a notice of electronic filing to 

all counsel of record in this case. 

    /s/ Ttina L. Nicholson     
TINA L. NICHOLSON (MS Bar No. 99643) 
MERLIN LAW GROUP, P.A.  
368 Courthouse Road, Suite C 
Gulfport, Mississippi 39507 
Telephone: (228) 604-1175 
Facsimile: (228) 604-1176 
Email: tnicholson@merlinlawgroup.com 
Attorney for Plaintiffs 
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