
UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

UNITED STATES OF AMERICA

v. CRIMINAL NO.:3:08CR014-M-A

ROBERT L. MOULTRIE, et al

GOVERNMENT’S RESPONSE IN OPPOSITION TO DEFENDANT’S MOTION 
FOR REQUIRING A HEIGHTENED STANDARD IN RULING ON ADMISSION

OF ANY CONSPIRACY EVIDENCE AND IN EVALUATING CONSPIRACY
LIABILITY IN LIGHT OF DEFENDANT’S FIRST AMENDMENT RIGHTS

Defendant Robert L. Moultrie, by and through counsel, has filed a motion requesting a

pre-trial determination that a conspiracy existed and that he participated therein.  Defendant also

contends that the court should apply a more strict standard than the law ordinarily requires in

making such a determination.  The United States submits that defendant’s motion is without

merit and should be denied.   

Defendant Robert Moultrie first asks the court to grant a pre-trial hearing for a

determination of whether a conspiracy existed and whether the defendants participated in it,

apparently relying on the Fifth Circuit’s ruling in United States v. James, 490 F.2d 575 (5th Cir.

1979) (en banc) cert denied, 442 U.S. 917.  Defendant’s request should be denied inasmuch as

there is no requirement of a separate pre-trial hearing under James.  James required only that

before out-of-court statements made by one or more defendants/co-conspirators were ruled

admissible, there had to be a determination by the court that a conspiracy existed, and that the

defendant against whom such statement was offered was a member of the conspiracy.  Id. at 582. 

The rule since James and the application thereof allows this determination to be made without a

separate pre-trial “James hearing.”  Instead, the determination by the court may be made at the
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trial but before the case is submitted to the jury.  See generally, United States v. Valdez, 861 F.2d

427, 432 (5th Cir. 1988); United States v. Perez, 823 F2d 854, 855 (5th Cir. 1987) (citing

Bourjaily v. United States, 483 U.S. 171 (1987).

In United States v. Ricks, 639 F2d 1305, 1310 (5th Cir. 1981), the Fifth Circuit discussed

the history and holding of the James ruling and determined that a “James hearing” is not a

mandated procedure.  See also, United States v. Gonzalez, 700 F.2d 196, 203 (5th Cir. 1983). 

The Fifth Circuit’s standard as to how the James determination of conspiracy is met was set forth

in United States v. Whitley, 670 F.2d 617 (5th Cir. 1982).  Whitley held that “the trial court has

discretion to determine the application of the James ruling and rationale in the specifics of the

trial setting encountered.”  Id. at 620.  This has been interpreted to allow such determination

made in the presence of the jury.  See United States v. Montemayor, 703 F.2d 109, 117 (5th Cir.

1983).  See also, United States v. Stephenson, 887 F.2d 57, 59 (5th Cir. 1989).  “The spirit of

James can be carried out without beggaring it with rigidities and inflexibilities, so long as the

judge and the participants in the trial keep in mind that there must be independent evidence of

the crime aside from the hearsay testimony.”  United States v. Winship, 742 F.2d 1116, 1121 (5th

Cir. 1984).  Indeed, a separate James hearing in this case could well last nearly as long as the

trial.

In the instant case, the determination sought by the defendant through a pre-trial James

hearing may easily be made in the course of trial and does not necessitate the court’s holding a

separate hearing.  As long as a James determination is made by the court before the case goes to

the jury, defendant’s rights will be safeguarded.

Defendant next contends that whenever this determination is made, the court should

apply a more strict standard than the above.  With regard to the asserted application of the
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doctrine of “strictissimi juris,” the Second Circuit has recognized that “[c]ourts use strictissimi

juris only under very special circumstances,” United States v. Montour, 944 F.2d 1019, 1024 (2d

Cir. 1991), and such circumstances are not present in this case.  The doctrine literally translates

into “of the strictest right” and arose out of two Smith Act prosecutions where the defendants

were prosecuted for being members of an organization advocating the overthrow of the

government by force or violence.

“When the ultimate objective of a group, of which the defendant is a member, is legal,

but the means chosen to accomplish that end involve both legal and illegal activities, a court will

apply strictissimi juris to ensure that the defendant was personally involved with the illegal

aspects of the group activity.” Montour, 944 F.2d at 1024.  Under the doctrine “a court must

satisfy itself that there is sufficient direct or circumstantial evidence of the defendant’s own

advocacy of and participation in the illegal goals of [a] conspiracy and may not impute the illegal

intent of alleged co-conspirators to the actions of the defendant.” Id.  (citing Noto v. United

States, 367 U.S. 290, 298-300 (1961); Scales v. United States, 367 U.S. 203, 232 (1961); United

States v. Spock, 416 F.2d 165, 172-73 (1st Cir. 1969)).

A review of the history of the doctrine shows that it applies only where the crime

necessarily involves legal collective activity, such as being a member of a party or part of an

assemblage, which can involve both legal and illegal means.  The requisite collective activity is

not present in this case.

The strictissimi juris doctrine “apparently arose out of two Supreme Court cases

reviewing convictions [of members of the Communist party] under the Smith Act, 18 U.S.C. §

2385.” United States v. Cerilli, 603 F.2d 415, 421 (3d Cir. 1979).  That Act criminalizes

organizing or attempting to organize “any society, group, or assembly of persons who teach,
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advocate, or encourage the overthrow or destruction of any such government by force or

violence,” and becoming a member of or affiliating with any such society, group or assembly

while “knowing the purposes thereof.”

In Scales, where the statute was applied to a Communist party member, the Court

recognized that the statute raised potential Fifth Amendment concerns of “impermissibly

imput[ing] guilt to an individual merely on the basis of his association and sympathies” and

potential First Amendment concerns of “infring[ing] on free political expression and

association.” 367 U.S. at 220 (footnotes omitted).  Otherwise put, under the statute courts had to

determine if specific conduct constituted a crime (sedition) or a constitutionally-protected

activity (free speech and assembly).  The Scales Court held that “Smith Act offenses, involving

as they do subtler elements than are present in most other crimes, call for strict standards in

assessing the adequacy of the proof to make out a case of illegal advocacy.” Id. at 232.

In the sister case of Noto v. United States, 367 U.S. 290 (1961), also involving the

prosecution of an alleged Communist party member, the Court made clear what that higher

standard should be.  It stated the intent element of a Smith Act offense:

“must be judged strictissimi juris, for otherwise there is a danger that one in sympathy
with the legitimate aims of such an organization, but not specifically intending to
accomplish them by resort to violence, might be punished for his adherence to lawful and
constitutionally protected purposes, because of other and unprotected purposes which he
does not necessarily share.”  Id. at 299-300.

The doctrine was later applied to other statutes that criminalized activity which could

include collective First Amendment activity.  See, e.g., Spock, 416 F.2d 165 (holding doctrine

applied to defendants who produced antidraft publication and were convicted of conspiring to

aid others to refuse or evade armed forces registration in violation of 50 U.S.C. App. § 462(a));

United States v. Dellinger, 472 F.2d 340 (7th Cir. 1972) (holding doctrine applied to convictions

Case 3:08-cr-00014-MPM-SAA     Document 154      Filed 08/06/2008     Page 4 of 9



under the Federal Anti-Riot Act, 18 U.S.C. §§ 2101, 2102, which proscribes acts of violence by

“persons part of an assemblage of three or more persons.” 18 U.S.C. § 2102(a)).

In sum, strictissimi juris only applies where the alleged crime necessarily involves being

part of an organization or assemblage for political or social movements,  which can involve both

legal and illegal aspects.  A person’s intent “must be judged Strictissimi juris”: to avoid

punishing one who participates in such an undertaking and is in sympathy with its legitimate

aims, but does not intend to accomplish them by unlawful means.  Specially meticulous inquiry

into the sufficiency of proof is justified and required because of the real possibility in

considering group activity, characteristic of political or social movements, of an unfair

imputation of the intent or acts of some participants to all others.  Dellinger, 472 F.2d at 392.

In this case, the defendant is not charged with or involved in the above described group

activity.  The objective of their group activity was to conspire to unlawfully obtain a contract by

means of corrupt influence and reward.  Their group activity, from which the alleged offense

developed, cannot fairly be characterized as a vicarious undertaking involving both legal and

illegal purposes and conduct.  Therefore, there is no basis to apply the scrutiny of the strictissimi

juris.

Research revealed no decisions of the Fifth Circuit or any district court therein applying

this doctrine in criminal matters.  There are a few applications in civil cases, but none involving

a case that is even remotely similar.  However, in Cerilli, the Third Circuit concluded that

strictissimi juris should not apply to defendants who extorted political contributions and were

convicted of conspiracy to commit robbery and extortion and substantive crimes under the

Hobbs Act, 18 U.S.C. § 1951. The court explained that:

[t]he coercive solicitation of defendants here is not the type of “bifarious undertaking ...
within the shadow of the first amendment” that warrants the application of the
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Strictissimi juris doctrine.... We need not seriously fear that convictions in cases such as
this will chill the legitimate exercise of first amendment rights. Appellants have not been
indicted for membership in a political party nor have they been indicted for their personal
political preferences. They have been indicted for extortion. We are satisfied that the
traditional standards of proof and of judicial review are fully adequate to protect
appellants’ right without application of the doctrine of Strictissimi juris.

 
Id. at 422.  Such is the case here.  

In Montour, the defendants were convicted of conspiring to resist and impede the

execution of search warrants on an Indian reservation and the substantive crime, in violation 18

U.S.C. § 2231. The Second Circuit refused to apply strictissimi juris, because “both the alleged

ends of the group (forcibly impeding the service of federal search warrants), and the alleged

means chosen to achieve that end (setting up road blocks on the reservation) were illegal.” 944

F.2d at 1024 (citations omitted).  Such is the case here as well.

The purpose of strictissimi juris is to ensure that unlawful actions of a group are not

imputed to a person merely because of his or her association.  However, defendants are not

charged with being merely associated with any such group.  Defendants are charged with

conspiring to reward and influence a Mississippi public official, a crime they actively

participated in.  The standard jury instructions are more than sufficient to insure that criminal

liability is not imputed to them for mere association.  Mere association is insufficient to sustain

such a conviction.  The law requires that they must knowingly and willfully join in an agreement

to commit the crime and that at least one co-conspirator committed an overt act in furtherance

thereof.  See Pattern Jury Instruction  2.20.
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For the above reasons, the United States submits that defendants’ motion is without merit

and should be denied.

Respectfully submitted,

JIM M. GREENLEE
United States Attorney
Mississippi Bar No. 5001

By: /s/ William C. Lamar
WILLIAM C. LAMAR
Assistant United States Attorney
Mississippi Bar No. 8479
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CERTIFICATE OF SERVICE

I, William C. Lamar, certify that I electronically filed the foregoing GOVERNMENT'S

RESPONSE IN OPPOSITION TO DEFENDANT’S MOTION FOR REQUIRING A

HEIGHTENED STANDARD IN RULING ON ADMISSION OF ANY CONSPIRACY

EVIDENCE AND IN EVALUATING CONSPIRACY LIABILITY IN LIGHT OF

DEFENDANT’S FIRST AMENDMENT RIGHTS with the Clerk of the Court using the ECF

system which sent notification of such filing to the following:

Thomas H. Freeland IV
FREELAND & FREELAND
1013 Jackson Avenue
Post Office Box 269
Oxford, MS 38655

Richard H. Deane, Jr.
JONES DAY - Atlanta
1420 Peachtree Street
Suite 800
Atlanta, GA 30309-3053

Jerome J. Froelich, Jr.
McKENNEY & FROELICH
1349 W. Peachtree Street
Suite 1250
Atlanta, GA 30309

Craig A. Gillen
GILLEN WITHERS & LAKE LLC
3490 Piedmont Road
Suite 1050
Atlanta, GA   30305

Thomas D. Bever
CHILIVIS, COCHRAN, LARKINS & BEVER
3127 Maple Drive, N.E.
Atlanta, GA 30305

Amanda B. Barbour

Case 3:08-cr-00014-MPM-SAA     Document 154      Filed 08/06/2008     Page 8 of 9



BUTLER, SNOW, O’MARA, STEVENS & CANNADA - Jackson
Post Office Box 22567
Jackson, MS 39225-2567

John M. Colette
JOHN M. COLETTE & ASSOCIATES
Post Office Box 861
Jackson, MS 39205-0861

Lawrence L. Little
LAWRENCE L. LITTLE & ASSOCIATES
829 North Lamar, Suite 6
Oxford, MS 38655

and I hereby certify that I have mailed by United States Postal Service the document to the

following non-ECF participants: None.

This the 6th day of August, 2008.

            /s/ William C. Lamar                                                  
WILLIAM C. LAMAR
Assistant United States Attorney
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