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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF MISSISSIPPI 

 

 

UNITED STATES OF AMERICA               ) 

        )  

    Plaintiff,   )   

        )   

vs.                      )   CRIMINAL NO.  

        )   3:08CR014 

ROBERT L. MOULTRIE, et al.,    ) 

        ) 

Defendants.   )  

 

ROBERT L. MOULTRIE’S DAUBERT MOTION AND MOTION IN LIMINE; 
TOGETHER WITH SUPPORTING MEMORANDUM 

 
1. Motion. 

Defendant Robert L. Moultrie moves this Court to (1) conduct a Daubert 

hearing to address the methodological flaws in the expert opinions of Sean 

Carothers whose expert testimony the Government intends to offer in its case in 

chief, and (2) to rule that Carothers’ opinions are inadmissible.   

Mr. Moultrie’s Motion is based on the Declaration of Charles M. Phillips 

which is filed simultaneously with this Motion.  Mr. Phillips’ opinions expose 

Carothers’ methodological flaws in  reaching his opinions. 

2. Daubert “gatekeeper” role for Court. 

It is beyond debate that this Court is the “gatekeeper” to assess the 

methodology of expert opinions.  Daubert v. Merrill Dow Pharmaceuticals, Inc., 509 

U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993) ); Foradori v. Harris, 523 F.3d 477 

(5th Cir. 2008); U.S. v. Moultrie, --- F.Supp.2d ----, 2008 WL 2020497 (N.D. Miss. 

2008); and Jones v. NL Industries, 2006 WL 5157750 (N.D. Miss. 2006). 
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The Supreme Court held in Daubert that Rules 104(a) and 702 of the 

Federal Rules of Evidence impose a special gatekeeping obligation on federal 

courts, requiring judges to screen proffered expertise to ensure that such 

evidence is both reliable and relevant before being admitted at trial.  509 U.S. at 

589.  “This entails a preliminary assessment of whether the reasoning or 

methodology underlying the testimony is scientifically valid and of whether that 

reasoning or methodology properly can be applied to the facts in issue.”  509 U.S. 

at 592-593.   

A. Obvious alternative explanations. 

 The Advisory Committee Notes following Rule 702 of the Federal Rules of 

Evidence provide the central basis for Mr. Moultrie’s Daubert challenge to 

Carothers’ methodology: 

 (3) Whether the expert has adequately accounted for obvious 
alternative explanations.  See Claar v. Burlington N.R.R., 29 F.3d 499 
(9th Cir. 1994) (testimony excluded where the expert failed to 
consider other obvious causes for the plaintiff’s condition).  Compare 
Ambrosini v. Labarraque, 101 F.3d 129 (9th Cir. 1996) (the possibility of 
some uneliminated causes presents a question of weight, so long as 
the most obvious causes have been considered and reasonably 
ruled out by the expert). 

 
Federal Rules of Evidence, Rule 702 Advisory Committee Notes, 2000 

Amendments. 

Here, as explained in the Declaration of Mr. Phillips, the failure of 

Carothers to “adequately account for obvious alternative explanations” requires 

Daubert analysis.  [Advisory Committee Notes, 2000 Amendment, Fed.R.Evi. 702]   
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B. Mr. Carothers’ opinions do not “fit” the Project Management 
Agreement. 

 
 Additionally, the Advisory Committee’s Notes following Federal Rule of 

Evidence 702 also explain the basis for another flaw in Carothers’ methodology: 

 If the expert purports to apply principles and methods to the facts 
of the case, it is important that this application be conducted 
reliably. . . .  For this kind of generalized testimony, Rule 702 
requires that . . . (4) the testimony “fit” the facts of the case. 

 
Here, the relevant facts of the case are contained in the Project 

Management Agreement.  [Superseding Indictment, Count One, ¶ 15]  Carothers’ 

opinions do not “fit” the principle provision of the Agreement that defines The 

Facility Group’s “compensation for its Services,” ¶ 3.1.2.  Paragraph 3.1.2 states: 

3.1.2. FCMI’s compensation for Services shall be at cost not to 
exceed $3,021,418.00 (the “Services Compensation”), provided that 
the minimum Services Compensation shall be $2,500,000.00, and 
further provided that if the Services Compensation equals an 
amount less than $3,021,418.00, FCMI shall receive an additional 
amount equal 50% of the difference between $3,021,418.00 and the 
total costs constituting the actual Services Compensation. The 
Services Compensation shall include compensation for all labor, 
salaries, indirect labor costs and social burdens, materials, 
equipment, temporary facilities, insurance, and general conditions 
costs directly incurred in or attributable to performance of the 
Services (but not including general overhead or profit)…. 

 
 Carothers’ opinions simply do not “fit” the facts of this case.1 

                                                 
1  Although not a subject of this Motion, it is questionable whether Mr. 
Carothers can opine about his interpretation of what the Project Management 
Agreement means.  This same criticism can be leveled at the Government’s other 
experts, Messrs. William Purdy, Ralph Germany and E. J. Janik.  Mr. Moultrie 
understands that the other Defendants will be moving on this basis, among 
others. 
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3. Charles M. Phillips’ Declaration. 
 
 Mr. Phillips’ Declaration explains in detail why Carother’s methodology 

does not “fit” the Project Management Agreement and does not “adequately 

account for obvious alternative explanations” for the billing submitted by The 

Facility Group under the actual provisions of the Agreement. 

Although the Superseding Indictment alleges (and Carothers assumes) 

that The Facility Group would be paid “reimbursement of up to $3,021,418.00 for 

costs associated with the project ‘at cost,’”2 the Agreement actually states in ¶ 

3.1.2 that “Services Compensation shall include compensation for all labor, 

salaries, indirect labor costs and social burdens,3 materials, equipment, 

temporary facilities, insurance, and general conditions costs directly incurred in 

or attributable4 to performance of the Services (but not including general 

overhead or profit).”  (Emphasis added) 

                                                 
2  The Indictment’s selective quotation of the words “at cost” without 
reference to the complete wording of ¶ 3.1.2 is subject to the criticism at the core 
of the “rule of completeness” embodied in Federal Rule of Evidence 106.  That 
rule is based on “the misleading impression created by taking matters out of 
context.”  [Advisory Committee Notes, Rule 106] 
 
3  None of these terms, “indirect labor costs and social burdens,” “salaries,” 
etc., are defined in the Agreement. 
 
4  The words “attributable to” obviously mean costs not “directly incurred,” 
otherwise the phrase would be redundant.  It is a fundamental principle that a 
contract should be construed so as to give effect to all of its provisions and not 
render any provision meaningless.   See, e.g., Gulfside Casino Partnership v. 
Mississippi State Port Authority at Gulfport, 757 So. 2d 250, 257 (Miss. 2000); 
Facilities, Inc. v. Rogers-Usry Chevrolet, Inc., 908 So. 2d 107, 111 (Miss. 2005); see also 
O.C.G.A. § 13-2-2(4) (“The construction which will uphold a contract in whole 
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 The methodology used by Carothers to purportedly determine costs 

under the Project Management Agreement is at odds with the actual wording of 

the Agreement.  It is this difference between Carothers’ limited and forced 

misinterpretation of what the term “cost” means in the Agreement – a contract – 

and the meaning of “cost” as used and understood by the Defendants in this 

contract, which is at the heart of this Motion. 

4. Daubert hearing. 

An article in the Mercer Law Review explains the basis for a Daubert 

hearing: 

                                                                                                                                                 

and in every part is to be preferred, and the whole contract should be looked to 
in arriving at the construction of any part.”)  Interpretation of a contract is 
supposed to be based on the “four corners” of the document.  E.g., Gatlin v. 
Sanderson Farms, Inc., 953 So. 2d 220 (Miss. 2007).  See e.g., O.C.G.A. § 13-2-2(2) 
(“Words generally bear their usual and common signification; but technical 
words, words of art, or words used in a particular trade or business will be 
construed, generally, to be used in reference to this peculiar meaning.”)  
(Emphasis added).  See, e.g., Infinity Ins. Co. v. Patel, 737 So. 2d 366, 369 (Miss. 
App.1998); 4 Samuel Williston, A Treatise on the Law of Contracts § 609, at 402 
(3d ed. 1961); See also Hicks v. Bridges, 580 So. 2d 743, 746 (Miss. 1991).  
  

In a civil action, interpretation of a contract is, in the first instance, a 
matter of law for the trial court.  E.g., Leonard v. Nationwide Mut. Ins. Co., 499 F.3d 
419, 429 (5th Cir. 2007); Windsor Village of Clinton, LLC v. Solon Automated Serv’s, 
Inc., 392 F. Supp. 2d 769 (S.D. Miss. 2005); Gatlin v. Sanderson Farms, Inc., 953 So. 
2d 220 (Miss. 2007). 
 
 Here, Carothers’ methodology (and the Indictment) is premised on what 
appears to be a skewed paraphrasing of ¶ 3.1.2 of the Agreement, to the 
exclusion of other more reasonable interpretations consistent with the actual 
wording of the Agreement.  Historically, disputes over the interpretation of 
contractual language are addressed in a civil context. 
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 “The Eleventh Circuit's decision in United States v. Hansen 
[262 F.3d 1217 (11th Cir. 2001)] provides guidance on how to raise a 
Daubert challenge.  In Hanson, defendants were convicted of 
conspiring to commit violations of various environmental laws.  At 
trial, the government relied on expert testimony regarding 
employee exposure to hazardous substances.  Prior to trial, the 
defendants moved to convene a Daubert hearing to challenge this 
testimony.  The district court refused to convene the hearing.  On 
appeal the Eleventh Circuit first noted that a district court's denial 
to hold a Daubert hearing is subject to the abuse of discretion 
standard.  The court, however, acknowledged that a district court 
"should conduct a Daubert inquiry when the opposing party's 
motion for hearing is supported by 'conflicting medical literature 
and expert testimony."' The district court denied the motion to 
convene a hearing because the motion did not identify the source, 
substance, or methodology of the challenged testimony, and 
therefore, the district court concluded, there was nothing for the 
court to assess.  The Eleventh Circuit agreed.  The practice pointer 
to be taken from Hansen is that requests for Daubert hearings should 
be very detailed; should identify the source, substance or 
methodology of the challenged testimony; and should be supported 
with contrary data or testimony.” 
 

53 Mercer L. Rev. 1399, 1406-07 (2002). 

 Mr. Phillips’ Declaration clearly fulfills this standard for a Daubert 

hearing. 

5. Conclusion. 

Mr. Moultrie requests a Daubert hearing, and that the expert opinions of 

Sean Carothers be excluded from evidence because of fundamental flaws5 in his 

methodology – failure to consider obvious alternative causes and the lack of “fit” 

– rendering his opinions unreliable. 

                                                 
5  The methodological flaws identified by Mr. Phillips are clearly set forth in 
the Advisory Committee Notes following Rule 702 of the Federal Rules of 
Evidence. 
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Respectfully Submitted, this the 7th day of July, 2008. 

 

 

___/s/ Thomas H. Freeland, IV____ 
       Thomas H. Freeland 
       Mississippi Bar No. 5527 
Freeland & Freeland 
1013 Jackson Avenue 
Oxford, Mississippi  38655 
662-234-3414  
tom@freelandlawfirm.com 

___/s/ Thomas D. Bever_______ 
Thomas D. Bever 
Georgia Bar No. 055874 
Todd P. Swanson 
Georgia Bar No. 496989 

 
Chilivis, Cochran, Larkins & Bever, LLP 
3127 Maple Drive, N.E. 
Atlanta, Georgia  30305 
(404) 233-4171 
(404) 261-2842 (Fax) 
tbever@cclb.law.com 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this day I have caused a copy of this “Motion for 

Continuance and Motion to Extend Pretrial Deadlines” to be electronically filed with the 

Clerk of Court using the CM/ECF system, which will automatically send e-mail 

notification of such filing to the following CM/ECF participant attorneys of record: 

William Chadwick Lamar    chad.lamar@usdoj.gov, linda.king@usdoj.gov, 

usamsn.ecf@usdoj.gov  

James D. Maxwell , II    james.maxwell@usdoj.gov, pam.ivy@usdoj.gov, 

usamsn.ecf@usdoj.gov 

Richard H. Deane , Jr  rhdeane@jonesday.com, bvalmond@jonesday.com  

James B. Tucker   james.tucker@butlersnow.com, ecf.notices@butlersnow.com, 

tracy.rice@butlersnow.com 

Amanda B. Barbour   amanda.barbour@butlersnow.com, jan.thomas@butlersnow.com  

John M. Colette   jcole83161@aol.com, matt@colettelaw.com 

Jerome J. Froelich , Jr     jfroelich@mckfroeatlaw.com, akeesee@mckfroeatlaw.com  

Craig A. Gillen   cgillen@gwllawfirm.com, aclake@gwllawfirm.com, 

nclark@gcpwlaw.com, nclark@gwllawfirm.com  

Lawrence L. Little   larry@larrylittlelaw.com, tina@larrylittlelaw.com  

Thomas A. Withers   twithers@gcpwlaw.com, twithers@gwllawfirm.com 

 

 THIS 7
th

 of July, 2008. 

 

       /s/        T.H. Freeland, IV                            

       T.H. Freeland, IV 
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