
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA * CRIMINAL NO. 07-103

v. * SECTION: “L”

JAMES PERDIGAO *

* * *

GOVERNMENT’S SECOND SUPPLEMENTAL 
OPPOSITION TO DEFENDANT JAMES PERDIGAO’S 

“MOTION FOR RECUSAL OF U.S. ATTORNEY’S OFFICE”

The United States of America, by and through the undersigned

Assistant United States Attorneys, hereby responds to “Defendant’s

Preliminary Witness List.”  Until the Court rules on the

defendant’s list, it is impossible for the government to determine

its own witnesses, and indeed whether any are even necessary.

Preliminarily, the government respectfully submits that

Perdigao has simply failed to respond to the Court’s clear

instruction that it was allowing him a third filing opportunity to

accompany his initial request for recusal of an entire office of

the Department of Justice from Perdigao’s own criminal prosecution
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with (1) some “preliminary” showing and “record” beyond mere

unsworn allegations, which (2) would have some direct “nexus,” not

to perceived bias against Perdigao during his negotiations for a

plea outcome, but to an actual due process violation which would

necessarily occur were this Court to fail to reassign prosecution

of Perdigao’s own criminal case to outside prosecutors.  

This Court was clear that in order to obtain an “evidentiary

hearing” at all, Perdigao would not be heard simply to proffer more

unsworn accusations about facts he purports to be able to elicit.

Rather, he must submit to the Court evidence of a “nexus” between

unsworn accusations already made and thus establish why those

accusations demonstrate such fundamental unfairness that trial of

his pending charges cannot go forward without entire office-wide

recusal of the government.

Exactly to the contrary, ignoring the Court’s request for twin

threshold showings (and evident in the caption of his filing

“Preliminary Witness List”), Perdigao has filed what he himself

terms a list of “expectations” he hopes will be pretrial testimony

on his behalf, principally from the very prosecutors he seeks to

disqualify.  Even as to his own alleged knowledge, Perdigao

continues now in this third filing to submit nothing in sworn

affidavit form.

More specifically, the preliminary “record” Perdigao seeks to

offer as a response to the Court’s May 21 conference includes his
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“expectation” about what the United States Attorney for the Eastern

District of Louisiana would say if required to appear, as well as

what four other federal prosecutors would say if Perdigao, as a

defendant, could compel such testimony in a pretrial hearing

seeking to recuse these same government officers.  Perdigao’s

“preliminary witness list” goes on to include his assumption that

his insistence on office-wide recusal alone triggers his

entitlement to testimony he “expects” to hear from a number of

federal investigative agents, both from the Federal Bureau of

Investigation and also from the Internal Revenue Service.  His list

of expected testimony further includes AUSA Fred Harper’s ex-wife

and her private investigator, as well as a current government

secretary, and even his own defense counsel, along with a dozen

other persons.  

Accompanying this list, Perdigao attaches not a single

affidavit or other fact to substantiate what now openly is a

request for an evidentiary hearing to compel inquiry into whether

the government agrees to his “expectation” that a bias has emerged

that would render trial of him in this Court by any prosecutor in

this Office a fundamentally unfair, denying him due process. 

Even if Perdigao had not ignored this Court’s instruction that

some preliminary “record” showing was obligatory to trigger an

evidentiary hearing, his filing also fails to respond at all to the

Court’s second caution that Perdigao had to show a factual and



The government respectfully asks that the Court deny1

Perdigao a fourth opportunity to further delay by supplementing
or amending his shifting arguments for an evidentiary hearing
into “expected” government misconduct unconnected to this Court’s
capacity to ensure him a fair trial on his criminal charges.
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legal “nexus” between his claimed apprehensions of bias and why

trial of his criminal charges would result in fundamental

unfairness without wholesale shuffling of Department of Justice

prosecutors.  

Perdigao has overlooked this second threshold requirement

entirely.   He has done so in spite of the May 21 conference at1

which time, citing law partially acknowledged by him, cf. Doc. 103,

at 1-5 (Perdigao reply filing neglects to discuss United States v.

Bolden, 353 F.3d 870 (10  Cir. 2003)), the Court withoutth

disagreement by any counsel, highlighted the significant and

numerous threshold burdens that any charged defendant would have to

overcome in order to establish entitlement to an evidentiary

hearing as to whether or not the Court had the authority and

circumstances to disqualify an entire office of the Department of

Justice from a case.

Indeed, Perdigao captions his only heading in his responsive

submission as one contrary to the Court’s second threshold request,

namely “The Nexus of the Facts to the Bias.”  Perdigao not only has

submitted no facts whatsoever, supra; but also the Court was clear

that Perdigao’s threshold obligation to obtain an evidentiary

hearing is not one of merely voicing his apprehensions about



Perdigao’s “Preliminary Witness List,” at page 1, “Nexus”2

Section, first paragraph.
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hostility towards him by prosecutors, but one of actually showing

the Court if these apprehensions are accepted arguendo, that they

demonstrate any connection, legal or factual, to a fundamentally

unfair trial process this Court could not protect against.  

In attempting to discern that “nexus” required by this Court

(even in Perdigao’s two pages of discussion preceding the lengthy

“witness list” he would hope he could turn his criminal case into),

the government offers these summaries and its responses:

1. Perdigao’s Eastern District of Louisiana federal
prosecutors in 2008 “report to” a supervisory prosecutor
who conducted Perdigao’s direct examination as a
government witness during the trial of Edwin Edwards in
February, 2000.2

Perdigao provides no “nexus” to trial unfairness before this

Court that will occur because of unrelated federal criminal charges

in a trial in which he was a government witness almost ten years

ago.  In fact, Perdigao disputes the government’s affidavit proof

that the prosecutor who “worked closely” with him eight years ago

in that separate case has had no involvement in the instant

prosecution of Perdigao.  

Furthermore, in abundance of caution, the government attaches

hereto Perdigao’s sworn February, 2000 testimony at that trial to

show that whereas Perdigao now states that he “expects” he will say

that his former law firm and his former client were committing



Perdigao’s “Preliminary Witness List,” at pages 1-2,3

“Nexus” Section, second and third paragraphs.

Perdigao’s “Preliminary Witness List,” at page 2, “Nexus”4

Section, fourth paragraph.
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gross violations of law, almost a decade ago, under oath and

testifying extensively about that client and that employing entity,

Perdigao volunteered no such thing.

2. The Court should “take judicial notice” of the
importance of the 2000 trial prosecution of Edwards and
political “success” from it for prosecutors in the U.S.
Attorney’s Office for the Eastern District of Louisiana,
the office responsible for Perdigao’s unrelated
prosecution now in 2008.3

Perdigao sets forth no nexus between the judicially-noticeable

fact of a conviction of other persons in 2000 and the fairness this

Court can maintain in his own upcoming federal trial, which is not

being handled by anyone on the prosecution team in the Edwards case

almost ten years ago.  Perdigao implies without citation to any

authority that the Court might consider mere conjecture about

political events to be “noticeable” and thus a “nexus” to trigger

a pretrial evidentiary recusal hearing.  The government has found

no authority for this.

3. “[H]istory compels the conclusion that the U.S.
Attorney’s office would do anything to protect the
Edwards conviction and, therefore, could not possibly be
fair to the defendant.”4

Having cited as his answer to the Court’s requirement of a

threshold “nexus” to unfairness in his upcoming trial, first to his
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own sworn and self-contradicting testimony in a trial almost ten

years ago, when he made none of the accusations he tells this Court

still to expect to hear from him against his former employer and

client, supra Pt. 1; and second, to political “facts” he hopes this

Court will take judicial notice of, supra Pt. 2.  Perdigao, as his

third “nexus” answer, indicates that “history compels” the very

conclusion this Court instructed him to supply a threshold showing

of, and which this Court gave him the instant further opportunity

to submit.  

Even if an attempt to reference backwards to another case,

(and what Perdigao thinks “history compels”), somehow sufficed as

a showing as to fundamental unfairness implicit in an upcoming

unrelated federal criminal case before this Court, the government

respectfully would note that Perdigao cites no support for his

version of history.  As to his core allegation that persons other

than his current prosecutors “orally (and not publicly) grant[ed]

civil immunity to Guidry” in a hidden inducement outside his plea

agreement, Perdigao neglects to acknowledge that the United States

Court of Appeals for the Fifth Circuit, based on a record of

hearings in federal district court which included the testimony of

the prosecutors he now accuses of misconduct, has rejected the very

ten-year-old claim of non-disclosure Perdigao seeks to assert on

his own behalf.  See United States v. Edwards, 442 F.3d 258, 266

(5  Cir. 2006) (“Our review of the record leaves us with the firmth



Perdigao’s “Preliminary Witness List,” at pages 2-3,5

“Nexus” Section, fifth paragraph.
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conviction that there was no clandestine, collateral plea agreement

protecting Guidry” from civil liability). 

4. Perdigao’s complaint to the Department of Justice
about a prosecutor in the Eastern District of Louisiana
meant that the entire Office “would want to retaliate
against [Perdigao] to silence him.”5

This argument too is not a showing of nexus to upcoming trial

unfairness.  It is not uncommon that defendants make pretrial

allegations of government misconduct.  Courts resolve these every

day--even, on occasion adverse to the government and prosecutors

directly responsible for that defendant’s prosecution.  Yet

Perdigao gives neither law nor the nexus of argument this Court

asked him for to show why, unique in his case, such a pretrial

complaint triggers an evidentiary hearing into whether an entire

government prosecuting office can remain unbiased as to any

prosecution of the defendant, or whether this Court must intervene

based on the complaint alone and conduct an evidentiary hearing.

Such a rationale defies logic and application in any criminal case,

as well as the consensus of caselaw which would require Perdigao to

make the threshold prima facie and nexus showings before any

witness list would be approved for evidentiary hearing.  

Additionally, even if a defendant’s reported complaint against

one prosecutor (made to a court or to the Department of Justice)

could trigger an office-wide retaliatory concern and hearing, it is



Perdigao’s “Preliminary Witness List,” at page 3, “Nexus”6

Section, fifth paragraph.
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notable that Perdigao does not contend:  (1) that his complaint was

made before investigation and indictment of him occurred in the

first place; (2) that his complaint was against either prosecutor

who will appear before, and be supervised by, this Court while

presenting the government’s evidence of Perdigao’s charged criminal

activities (rather than a prosecutor whom this Court has affidavit

proof has, and will continue to have, no involvement in Perdigao’s

case); or (3) that his complaint he admits was given to the

Department of Justice was found to have any basis of misdoings or

that it led to any adverse finding as to the U.S. Attorney’s Office

for the Eastern District of Louisiana. 

5. The superceding indictment and its timing proves
vindictiveness.6

Again, Perdigao provides no nexus to unfairness inherent in

his upcoming trial before this Court.  Instead, he objects to a

forfeiture provision contained in his superceding indictment. 

Perdigao has been on notice from the outset, and pre-dating

his claim of perceived office-wide retaliatory hostility, that the

charges against him allege tens of millions of dollars of stolen

money moved overseas by him.  Federal criminal rules oblige the

government to give any defendant notice of the intention to forfeit

and seek recovery of such ill-gotten gains.  Fed. R. Crim. P.



Perdigao’s “Preliminary Witness List,” at page 3, “Nexus”7

Section, sixth paragraph.

Perdigao’s “Preliminary Witness List,” at pages 3-4,8

“Nexus” Section, seventh paragraph.  Perdigao indicates that this
is his “final[]” argument purporting to connect his conclusory
fears of retaliatory bias forward to an abortive trial, however,
in a final paragraph Perdigao points out that he also sees
“something amiss” that “takes this case out of the realm of
fairness” in the fact that the government “hated to” find victims
of his charged criminal conduct.  If Perdigao is found guilty,
this Court will assess victimhood.  If Perdigao is objecting
instead to victim terminology in his indictment, he remains free
to approach this Court for appropriate relief.  Cf. Fed. R. Crim.
P. 7(d), -(f).
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7c)(2).  Presenting a forfeiture notice is no showing of unfairness

in a pending trial. 

6. The government’s “vitriolic response” to Perdigao’s
recusal allegations “compels the conclusion that it would
be unrealistic to expect that defendant could receive
fair treatment” at trial.7

The government has contended that Perdigao’s filings are

conclusory vitriol, not meeting caselaw threshold requirements for

inquiry even into an actual conflict of interest as to a prosecutor

directly responsible for a criminal indictment.  

Perdigao contends that the vitriol is the government’s.

Unlike the defendant, the government has sought to tie its

responses to caselaw and facts.

7. Termination of plea negotiations “leads to the
inescapable conclusion that the office would be biased”
against Perdigao.8

The Supreme Court and the Fifth Circuit have made clear that

“there is no constitutional right to plea bargain; the prosecutor
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need not do so if he prefers to go to trial.”  Weatherford v.

Bursey, 429 U.S. 545, 561 (1977); United States v. Rankin, 572 F.2d

503, 505 (5  Cir. 1978).  This core, and Perdigao’s one constantth

complaint – that the government ceased negotiations that might have

resolved his own criminality through plea agreement leniency based

on his promise that he would cooperate to accuse others of separate

criminality – establishes no nexus whatsoever to trial unfairness

before this Court.  

The government did terminate “debriefing” of Perdigao and has

explicitly requested that this Court resolve his pending charges at

trial.  There is no nexus of unfairness infecting a trial when

either side asks that a matter go to trial.  Perdigao himself

terminated the pre-indictment period of cooperation by refusing to

consummate the plea agreement he had previously agreed to after his

arrest.  In fact, each of his attorneys, including his current

ones, has conveyed to the government his belief that the plea

agreement offered was fair and that they had recommended to

Perdigao to accept it.

Nonetheless, in a final correction of Perdigao’s unsworn

misstatements seeking to call and recuse prosecutors while delaying

trial of himself, the government would note that Perdigao is

demonstrably in error even as to this core contention.  Perdigao

contends that only his formal complaint given to the United States

Attorney General against the U.S. Attorney’s Office for the Eastern



Perdigao’s “Preliminary Witness List,” at page 3, “Nexus”9

Section, seventh paragraph.  Notably, Perdigao and his counsel
would have had the knowledge he implies he “reported” by formal
complaint in 2006-2007, when in February, 2000, he testified
extensively and under oath about his client Guidry and his
employing law firm. He implies that this Court should believe
what it is told to “expect” him to say now that he is in
substantial federal criminal trouble himself, and not what he
swore under oath to be the complete truth more contemporaneous
with events now a decade old. 
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District of Louisiana (attached as Exhibit 1), caused this Office

to request that the Department independently ascertain whether his

plea leniency statements had any foundation in fact.   His timeline9

is not only unsupported, but flatly incorrect because the U.S.

Attorney’s Office disclosed Perdigao’s information to Department of

Justice officials before Perdigao went to those authorities

himself.

These circumstances, therefore, are contradictory of

Perdigao’s shifting arguments to this Court in his increasingly

desperate hopes to get an evidentiary hearing as to unprecedented

relief.  In his original office recusal motion (Doc. 96), Perdigao

contended unmistakably that his allegation of bias in support of an

evidentiary office-wide recusal hearing was that this Office

suppressed entirely the promises he had made that (as a cooperating

witness deserving of plea leniency) he could incriminate numerous

other persons and government officials in gross criminality that he

and his counsel had not revealed for years and he had not averred



See Doc. 96, at 2 (“Defendant...became alarmed that the10

U.S. Attorney’s Office appeared to not follow through on the
information he provided” pertaining to its prosecution of
Edwards, and others), 4 (“defendant concluded that...the U.S.
Attorney’s Office did not want to have unraveled allegations”
material to its earlier prosecution of Edwards and others), 9
(“The U.S. Attorney’s Office could not risk validating any
information that defendant provided....”).
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to under oath in February, 2000.   In response, however, the10

government’s opposition filing to this Court, Doc. 98, answered

with uncontroverted exhibit evidence that to the contrary this

Office had sua sponte sought prompt and independent assessment of

Perdigao’s self-serving accusations of others.   Seeking to alter

his claim to this contradiction of his original request for an

evidentiary hearing, Perdigao in his reply filing indicated that

“[a]s will be more fully shown at an evidentiary hearing, only

after the defendant filed a formal complaint with the Attorney

General...did the Department of Justice in Washington and the U.S.

Attorney agree upon” an investigation of Perdigao’s plea leniency

accusations and statements.  Doc. 103, at 6.  However, Perdigao’s

“formal complaint” itself (Exh. 1), as well as his original recusal

argument to this Court, see, e.g. Doc. 96, at 6 (“late 2006 and

early 2007" complaint information given to the Department),

foreclose this revision of his story seeking to salvage his office-

wide retaliatory bias claim now that he must acknowledge that this

Office made precisely the disclosure and independent investigatory

request he had contended it suppressed. 
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For the foregoing reasons, and incorporating the arguments

previously urged in opposition to Perdigao’s pretrial effort to

recuse the entire U.S. Attorney’s Office from the criminal case

over whose fairness this Court will preside, the government opposes

any intervening pretrial evidentiary hearing in which Perdigao

seeks to call government and other witnesses to inquire into

whether there is such pervasive hostility towards him that this

Court cannot assure him due process at trial.  Perdigao has

supplied the Court with neither any showing to support his

conclusory apprehensions of office-wide hostility and bias, nor

(especially) any showing of a nexus to fundamental fairness at his

trial.  

In an abundance of caution and to be responsive, the

government now reluctantly addresses the defendant’s witness list

with some specificity to further expose the list’s weakness.

For instance, Perdigao proposes to call Edwin Edwards’

attorney Michael Small as a witness.  The defendant has failed to

show any relationship between Small’s proposed testimony and

Perdigao’s claims of retaliation.  Nothing in Small’s testimony

would support Perdigao’s claim that he cannot receive a fair trial

if the Eastern District of Louisiana’s U.S. Attorney’s Office

continues to handle his prosecution.  As the caselaw prohibits and

the defendant concedes, Perdigao cannot seek to vindicate the

rights of a third party through the instant motion.
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Federal Bureau of Investigation (FBI) Special Agent Paul

Quisenberry was one of the case agents assigned in the beginning of

the Perdigao investigation before being transferred to another FBI

office.  Beyond making an altogether false assumption that

Quisenberry would testify that he thought Perdigao was truthful, it

is ridiculous for Perdigao to rely on the agent’s alleged testimony

to establish denial of a fair trial should the U.S. Attorney’s

Office continue to handle the case.  Again, no connection has been

made between the agent’s opinion of Perdigao and the inability of

the U.S. Attorney’s Office to continue to handle the case.

Assistant United States Attorney (AUSA) Salvador Perricone’s

testimony is irrelevant to the motion and is duplicative of several

other witnesses including AUSAs Fred Harper and Jim Mann.  Perdigao

builds his list of government witnesses in a thinly-veiled attempt

to create the illusion that there are office-wide conflicts.

Certain suggestions in Perdigao’s witness list are patently

false:

1) As has been established by affidavit, AUSA Fred Harper

did not participate as a supervisor or assigned attorney

in the Perdigao case and the September 1, 2006 plea

discussion did not occur nor would it evidence the

required nexus. 

2) U.S. Attorney Jim Letten, supported by the entire court

record, would not say that Perdigao was one of Robert
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Guidry’s criminal lawyers during the Edwards’ case but

would say that Ralph Capitelli and Buddy Lemann were his

lawyers.

3) There was no civil immunity agreement in connection with

Robert Guidry.  Perdigao is incorrect to claim that there

was such an agreement and that it was oral and not

written.  It did not exist at all and has no connection

to Perdigao’s alleged unfair treatment.

4) Gratuitously, Perdigao inserts prior criticism of U.S.

Attorney Jim Letten by Texas District Court Judge Lyn

Hughes in a wholly unrelated prosecution in Houston.

After self-reporting this very criticism and after a

thorough examination, Jim Letten was completely

exonerated of any misconduct by the Office of

Professional Responsibility (OPR) (attached as Exhibit 2)

which added that its own investigation revealed that U.S.

Attorney Letten had acted appropriately at all times.

The inclusion of the entire opinion as an exhibit is

certain proof that a desperate Perdigao merely wants to

smear the U.S. Attorney’s Office regardless of the lack

of any solid legal footing.

5) There was no purchase of property while the Edwin W.

Edwards’ appeal was pending.  Following the Fifth

Circuit’s affirmance, the United States Supreme Court
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refused to consider Edwards’ case in March 2003 and the

ruling denying Edwin W. Edward’s habeas petition was

November 3, 2004.  The property was purchased in the

Summer of 2005.

First Assistant United States Attorney Jan Mann’s statement to

defense counsel in December 2006 that James Perdigao is a

“pathological liar,” while not denied is irrelevant to the motion

to disqualify.  The U.S. Attorney’s Office often prosecutes

criminals like Perdigao who attempt to lie their way out of their

troubles, but this does not serve as a basis for recusal or as a

denial of a fair trial.  Again it is Perdigao’s attempt to create

the illusion of widespread bias.  Yet bias alone, without a

connection to unfairness, is insufficient to warrant any action by

the Court.

If Robert Guidry testified, it is unlikely he would contradict

an affidavit he provided to the U.S. Attorney’s Office in the

Eastern District of Virginia denying Perdigao’s allegations

(attached as Exhibit 3).

The purported testimony of Guidry’s son-in-law, Nicky Nichols,

about a leak of information would be irrelevant to a hearing on

whether the entire U.S. Attorney’s Office has a conflict of

interest which would support a forced recusal.  Moreover, following

each of the myriad of allegations by Perdigao, the U.S. Attorney’s

Office self-reported to OPR that he was accusing us of yet another
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transgression and the Office was cleared of any wrongdoing

(attached as Exhibit 4).

The Internal Revenue Service (IRS) and FBI agents would not

testify that there was any disclosure of tax information except in

keeping with the law and in preparation for indictment and trial.

Perdigao fails to advise the Court that Title 26, United States

Code, Section 6103 provides for these very types of disclosures.

More importantly, there is no nexus between any alleged disclosure

and  Perdigao’s inability to obtain a fair trial.

Perdigao’s generalized claim that Fred Harper’s ex-wife,

Cheryl Harper, could provide relevant information about Robert

Guidry establishes no nexus to the motion pending.  Neither is the

required relevance established regarding the testimony of a member

of the support staff in the U.S. Attorney’s Office or Cheryl

Harper’s private investigator, Mark Avery.

Former FBI Agent Freddy Cleveland’s testimony summary is so

general as to not establish a sufficient nexus.
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Perdigao’s pending motion lacks law and facts as to his

threshold burden and therefore should be denied.

Respectfully submitted,

JIM LETTEN
UNITED STATES ATTORNEY

/s/ James R. Mann                  
JAMES R. MANN (20513)
Assistant U.S. Attorney
james.mann@usdoj.gov

SALVADOR PERRICONE (10515)
Assistant U.S. Attorney

STEPHEN A. HIGGINSON
Assistant U.S. Attorney

JAN MASELLI MANN (9020)
First Assistant U.S. Attorney
Hale Boggs Federal Building
500 Poydras St., Suite B-210
New Orleans, LA 70130
504/680-3000

CERTIFICATE OF SERVICE

I hereby certify that on June 2, 2008, I electronically filed

the foregoing with the Clerk of Court by using the CM/ECF system

which will send a notice of electronic filing to the following:  

William F. Wessel, attorney for defendant.  I further certify that

I mailed the foregoing document and the notice of electronic filing

by first-class mail to the following non-CM/ECF participant:     

Charles Griffin, attorney for defendant. 

/S/ James R. Mann                 
JAMES R. MANN
Assistant U.S. Attorney

mailto:james.mann@usdoj.gov
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