
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI 

SOUTHERN DIVISION 

THOMAS C. and PAMELA McINTOSH PLAINTIFFS

VS CIVIL ACTION NO. 1:06cv1080-LTS-RHW

STATE FARM FIRE & CASUALTY COMPANY, 
FORENSIC ANALYSIS & ENGINEERING  
CORPORATION, and E. A. RENFROE & 
COMPANY, INC. and DOES 1 THROUGH 10 DEFENDANTS

MEMORANDUM IN SUPPORT OF E. A. RENFROE & COMPANY, INC.’S 
MOTION IN LIMINE NO. 1 TO EXCLUDE USE OF OR REFERENCE TO 

EXHIBIT “C” TO FIRST AMENDED COMPLAINT 

E.A. RENFROE & COMPANY, INC. (“Renfroe”) herein files its memorandum in 

support of its motion in limine to exclude the introduction of and/or attorney statements, attorney 

questions, or attorney argument during voir dire or trial regarding the document referred to as 

Exhibit “C” to the First Amended Complaint.   

Background 

Exhibit “C” to Plaintiffs’ First Amended Complaint purports to be a copy of two merged 

documents  - an October 12, 2005 engineering report by Forensic Analysis & Engineering 

Corporation (“Forensic”) pertaining to Plaintiffs’ home and a handwritten sticky note. [Docket 

No. 194].  On September 27, 2007, Plaintiffs filed a Motion to Use Exhibit “C” to First 

Amended Complaint.  [Docket No. 540].  Both State Farm Fire & Casualty Company (“State 

Farm”) and Renfroe have opposed Plaintiffs’ motion. [Docket Nos. 643 and 694, respectively].  

Plaintiffs’ motion and the oppositions thereto are currently under consideration by the Court.  

While Plaintiffs have filed a motion affirmatively seeking to use Exhibit “C,”  Renfroe herein 

affirmatively seeks the exclusion of Exhibit “C.”   
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Previous deposition testimony in this case indicates that Exhibit “C” was one of the 

several thousands of pages of confidential documents taken from State Farm by former Renfroe 

employees, Kerri Rigsby and Cori Rigsby (the Rigsbys) and turned over to Richard Scruggs and 

the Scruggs Law Firm (Scruggs), a firm that previously represented Plaintiffs.  This Court is 

aware of litigation filed in Alabama by Renfroe against the Rigsbys, E. A. Renfroe & Company, 

Inc. v. Cori Rigsby Moran and Kerri Rigsby, Civil Action No. 06-1752, United States District 

Court, Northern District of Alabama.  Renfroe’s suit resulted in a December 8, 2006 

Memorandum Opinion and Preliminary Injunction in which Judge William M. Acker, Jr. 

summarized the Rigsbys’ actions as follows:   

While engaged in work on Katrina as Renfroe employees on behalf 
of State Farm, Moran and Rigsby learned of acts and practices of 
State Farm employees that the two defendants concluded were 
inappropriate and/or illegal.  Instead of sharing their concerns in 
this regard with Renfroe, Moran and Rigsby clandestinely copied 
approximately 15,000 confidential documents off of State Farm’s 
computer and turned them over to The Scruggs Law Firm 
(“Scruggs”).  As stated in their answer to Renfroe’s complaint, 
“upon advice of counsel [presumably Scruggs], they [Moran and 
Rigsby] provided certain documents to the FBI and the Mississippi 
Attorney General.” (emphasis the Court’s).  Renfroe became aware 
of Moran’s and Rigsby’s activities by seeing its two employees 
and Scruggs on the “20/20” television show, during which 
Scruggs, Moran and Rigsby all accused State Farm of egregious 
misconduct, and revealed to the general public the existence of 
State Farm records that allegedly prove that State Farm committed 
fraud on its policyholders.  The program showed at least one 
document that bore the Renfroe logo.  Moran and Rigsby never 
formally resigned, but it became apparent that their relationship 
with Renfroe came to an end when they appeared on “20/20”.  
Their departure triggered the two-year time period during which 
their contracts with Renfroe precluded them from revealing 
confidential information.  Renfroe demanded that Moran and 
Rigsby return all materials they had copied.  Receiving no 
response, this action was filed. 

Exhibit 1, Memorandum Opinion and Preliminary Injunction, pp. 7-8. 
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Among other things, Judge Acker’s mandatory preliminary injunction required the 

Rigsbys (“and their agents, servants, employees, attorneys, and other persons in active concert or 

participation with them”) to deliver to Renfroe’s counsel all originals and copies of documents 

and tangible things taken from Renfroe or any of its clients including, but not limited to, State 

Farm and “which refer or relate to any insurance claims involving damages caused or alleged to 

have been caused by Hurricane Katrina in the State of Mississippi.”  Id., pp. 13-14.1 

At the time that Scruggs, on behalf of the Plaintiffs, attached Exhibit “C” in its 

unauthenticated form to the original complaint herein, Scruggs was aware that an injunction was 

being sought by Renfroe with respect to all of the documents stolen by the Rigsbys.  

Additionally, at a March 19-20, 2007 contempt hearing concerning violation of the injunction, 

Scruggs and the questioning attorney had the following colloquy: 

Q. There is an exhibit in the pleadings in this case, the 
McIntosh document, that’s in the McIntosh case, and it’s, I think, 
an engineer’s report with a sticky on it.  Do you recall that? 

A. Yes, sir, I do.  I recall it. 

Q. And that document actually came from the Rigsby sisters 
and was one of the first documents delivered to you in February 
2006, was it not? 

* * *  

A. Yes. 

Exhibit 2, March 19-20, 2007 contempt hearing transcript, p. 140, lines 7-19.   

Reading the injunction, the testimony and the findings in the Renfroe Alabama case in 

combination, it is clear that Exhibit “C,” again attached by Plaintiffs to the First Amended 

Complaint dated May 31, 2007, filed five months after the December 8, 2006 preliminary 

                                                 
1 The 11th Circuit affirmed the district court decision on August 24, 2007.  See 2007 WL 
2404719. 
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injunction issued, was one of the first documents the Rigsby sisters allegedly furnished to 

Scruggs, in February 2006 (approximately eight months before the original Complaint herein 

was filed).  In fact, Judge Acker found that “attachments to one of Scruggs’s fraud complaints 

against State Farm [i.e., McIntosh] looks very much like items from a State Farm investigator 

file, like documents accessed and copied by [the Rigsbys].”  See Exhibit 1, p. 9.  The Rigsbys 

and their attorneys were, therefore,  “MANDATORILY ENJOINED to deliver forthwith … all 

documents, whether originals or copies” purloined by the Rigsbys.  The language specifically 

includes any and all copies of Exhibit “C.” 

Law and Argument 

Exhibit “C” cannot be authenticated.  Additionally, its use would undermine the integrity 

of this judicial proceeding. 

A. Exhibit “C” Cannot be Authenticated 

Authentication is a condition precedent to the admission of evidence.  Fed. R. Evid. 901.  

The rationale for the authentication requirement is that evidence is viewed as irrelevant unless 

the proponent of evidence can show that the evidence is what the proponent claims it to be.  

United States v. Cardenas, 864 F.2d 1528, 1531 (10th Cir. 1981).  Thus, at a minimum, Plaintiffs 

must make a showing that a given document is what they say it is. 

For example, in Positive Black Talk, Inc. v. Cash Money Records, Inc., 394 F. 3d 357, 

376 (5th Cir. 2005), the appellate court affirmed the exclusion of a document due to lack of 

foundation.  Although the proponent was able to provide the testimony of two persons who were 

generally familiar with the subject document, the district court found, and the appellate court 

agreed, that the testimony was insufficient.  The witnesses were simply unable to testify as to the 

crucial detail of who created the document.  Id. 
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The opposite was true in Wilson v. Zapata Off-Shore Company, where the proponent of 

the medical record provided an affidavit from the custodian of records.  939 F.2d 260, 272 (5th 

Cir. 1991).  And, in United States v. Duncan, a representative of an insurance company “came to 

court and authenticated the records” at issue.  919 F.2d 981, 988 (5th Cir. 1991).  The Duncan 

court even set out the line of questioning posed to the company representative, in order to 

provide future litigants an example of proper authentication.  Id. 

The October 12, 2005 Forensic report (without a sticky note) has been produced in 

discovery in this case and, as such, can be used by Plaintiffs as they wish.  On the other hand, no 

original Exhibit “C” has ever been produced, nor has there been witness testimony in this case 

which suggests that an original document like Exhibit “C” (an October 12, 2005 engineering 

report with a sticky note attached to the document) ever existed.   

The only testimony bearing on the existence of an original Exhibit “C” creates more 

questions than it answers.  Scruggs’s testimony at the March 19-20, 2007 Alabama contempt 

hearing suggests (but is not clear) that he received the original Exhibit “C.”  Because there is 

currently no original Exhibit “C” and there is no one who can authenticate Exhibit “C,” for these 

reasons alone, it should be excluded as evidence at trial and there should be no reference to it.   

B. The Use of, or Reference to, Exhibit “C” Would Undermine the Integrity of this 
 Judicial Proceeding 

 The original Exhibit “C” has not been produced by State Farm or any other party, nor is 

the document publicly available.  Under similar circumstances, courts have refused to allow such 

“bootleg” documents to be used, because such use would “threaten judicial integrity and the 

adversary processes.”  In Re:  Shell Oil Refinery, 143 F.R.D. 105, 108 (E.D. La. 1992). 

In Shell Oil, a class action suit was brought against the oil company, after an explosion at 

one of the company’s refineries.  The Plaintiffs’ Legal Committee (“PLC”) communicated ex 
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parte with a Shell employee and obtained documents outside the normal course of discovery 

from the Shell employee, which actions the court described as follows: 

The receipt of Shell’s documents was more than informal fact-
gathering.  The PLC has effectively circumvented the discovery 
process and prevented Shell from being able to argue against 
production.  Had the PLC sought to obtain these documents 
through the discovery process, Shell would have had the 
opportunity to seek a protective order pursuant to the Federal Rules 
of Civil Procedure.   

Id., 108. 

While Shell sought to learn the identity of the source of the documents, the court 

determined that such information was not necessary to remedy any unfair advantage gained by 

the PLC.  The Court, however, did find that the PLC’s receipt of Shell’s proprietary documents 

was inappropriate, contrary to fair play, and threatened the integrity of the judicial proceeding.  

Id.  The court “balanced the scales” by prohibiting the PLC from making any use of the 

documents: 

The plaintiffs may not make any use of the documents obtained 
from the Shell-employee source or any use of the information 
contained therein, including keeping any copies or notes of the 
information contained in the documents, unless the documents are 
publicly available or were previously produced by Shell.   

Id. at 108-09.  See also Giardina v. Ruth U. Fertel, Inc., 2001 WL 1628597 (E. D. La.) (district 

court determined that “the plaintiff is required to help preserve the integrity of this judicial 

proceeding,” thus precluding plaintiff’s use of an attorney’s letter obtained outside of the 

discovery process).  Id., *4.  

In Lahr v. Fulbright & Jaworsky, L.L.P., 1996 WL 343933321 (N.D. Tex.), the defendant 

moved for a protective order with respect to copies of notes made by one of the defendant’s 

partners.  The notes were obtained without the partner’s permission and were of a personal 
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nature.  The court determined that the documents were not intended for public dissemination and 

had been obtained through informal processes.   

Relying on In Re:  Shell Oil, the court cautioned: 

To permit the utilization of these notes for any purpose in this case 
would reward malfeasant conduct and encourage the use of the 
subversive tactics employed to obtain the notes.  Moreover, 
permitting the use of the Hackney notes would unfairly 
disadvantage the defendant . . . All of these factors affect the 
administration of justice and evoke an appropriate response from 
the court pursuant to its inherent powers. 

Id., *3. 

Exercising its discretion, the court excluded the “deceptively obtained evidence,” finding 

that “the interest served by suppressing evidence obtained by deception or other improper means 

is the integrity of the judicial process and the promotion of candor and honesty among members 

of the Bar.”  Id., *4. 

Exhibit “C” is either a document that was “created” to become “evidence” or it is a stolen 

document.  Either way, it is tainted with deception.   Plaintiffs have promoted that Exhibit “C” is 

a purloined document, which would mean that it was obtained outside the course of discovery 

and not publicly available.  Therefore, allowing Plaintiffs to use the stolen document would 

reward them and their counsel for engaging in conduct which undermines the integrity of the 

judicial process and of this proceeding.  This Court should exercise its discretion and exclude 

Exhibit “C” and any reference thereto. 

Conclusion 

E.A. Renfroe & Company, Inc. prays that the Court grant its motion in limine to exclude 

the introduction of Exhibit “C” and/or attorney statements, attorney questions, or attorney 

argument during voir dire or trial regarding Exhibit “C.” 
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Dated:  January 14, 2008. 

Respectfully submitted, 
 
E. A. RENFROE & COMPANY, INC. 
 

      By:  s/ H. Hunter Twiford, III   
       H. Hunter Twiford, III 
       One of its Attorneys 
OF COUNSEL: 

H. Hunter Twiford, III (MSB 8162) 
David A. Norris (MSB 100616) 
Stephen F. Schelver (MSB 101889) 
McGLINCHEY STAFFORD PLLC 
Suite 1100, City Centre South 
200 South Lamar Street (Zip – 39201) 
Post Office Box 22949 
Jackson, Mississippi 39225-2949 
Telephone:  (601) 960-8400 
Facsimile:  (601) 960-8431 
Email address:  htwiford@mcglinchey.com;  
dnorris@mcglinchey.com; sschelver@mcglinchey.com  
  
and 
 
Christine Lipsey (pro hac vice) 
McGLINCHEY STAFFORD PLLC 
14th Floor, One American Place 
Baton Rouge, LA 70825 
Telephone: (225) 383-9000 
Facsimile:  (225) 343-3076 
Email address:  clipsey@mcglinchey.com 
 

and 

James F. Hibey (pro hac vice) 
Catherine J. Serafin (pro hac vice) 
Joseph Walker (pro hac vice) 
HOWREY LLP 
1299 Pennsylvania Avenue, N. W. 
Washington, DC 20004-2402 
Telephone: (202) 783-0800 
Facsimile: (202) 383-6610 
Email address: hibeyj@howrey.com; 
serafinc@howrey.com; walkerj@howrey.com 
 
286437.2 
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CERTIFICATE OF SERVICE 
 

I, the undersigned H. Hunter Twiford, III, McGlinchey Stafford PLLC, hereby certify 

that on this day, I electronically filed the foregoing with the Clerk of the Court using the ECF 

system, which sent notification of such filing to the following: 

Cameron M. Abel - cameron@tollisonlaw.com 

Amy K. Averill - PHV - amy.averill@sablaw.com  

John A. Banahan - john@bnscb.com  

Don John W. Barrett - dbarrett@barrettlawoffice.com 

Robert E. Battle - PHV - rbattle@bfgwc.com; lspice@bfgwc.com; arodgers@bfgwc.com 

John W. Bonds - PHV - john.bonds@sablaw.com  

Thomas M. Byrne - PHV - tom.byrne@sablaw.com; jennifer.wagner@sablaw.com  

Larry G. Canada - lcanada@gjtbs.com; msoleto@gjtbs.com  

Christopher T. Conte - ctc@helmsinglaw.com; lds@helmsinglaw.com 

Brook Dooley - PHV - bdooley@kvn.com; rthomas@kvn.com 

Luke Dove - bethbailey1@aol.com; ldove81743@aol.com 

Patrick C. Finnegan - PHV - pcf@helmsinglaw.com; mjb@helmsinglaw.com  

Joseph M. Hollomon - jhollomon@att.net; joehollomonlaw@yahoo.com  

John W. Keker - PHV - efiling@kvn.com; lhartzlewis@kvn.com; droberts@kvn.com 

Travis LeBlanc - PHV - tleblanc@kvn.com; lhartzlewis@kvn.com 

Dewitt M. Lovelace - dml@lovelacelaw.com  

Drew McLemore Martin – drewmartinlaw@gmail.com  

Mary E. McAlister - paralegals@davidnutt.com; mcalister@davidnutt.com 

David Neil McCarty - dmccarty@davidnutt.com; paralegals@davidnutt.com  

Michael C. Moore - mm@mikemoorelawfirm.com  

Roechelle R. Morgan - RRM@webbsanders.com;  sns@webbsanders.com;  
tsp@webbsanders.com;  lma@webbsanders.com; 
sew@webbsanders.com; jsr@webbsanders.com; 
smf@webbsanders.com ; mks@webbsanders.com  

Harry Benjamin Mullen - ben@bnscb.com; layna@bnscb.com; lawshark66@i-55.com 

Matthew E. Perkins - perkins@bnscb.com; layna@bnscb.com; perkins.bnscb@gmail.com  

Kathryn Breard Platt - kbreard@gjtbs.com  

James R. Robie - PHV - jrobie@romalaw.com  
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Norma Carr Ruff - ncr@webbsanders.com;  lma@webbsanders.com; 
csb@webbsanders.com; sew@webbsanders.com  

Valerie Sanders - PHV - valerie.sanders@sablaw.com  

George S. Shaddock - georgeshaddock@yahoo.com; mls.lawfirm@yahoo.com  

Michael R. Smith - PHV - msmith@zuckerman.com; khillian@zuckerman.com 

William W. Taylor - PHV , III - wtaylor@zuckerman.com 

Grady F. Tollison, Jr. - grady@tollisonlaw.com; becky@tollisonlaw.com  

Dan W. Webb - dwebb@webbsanders.com; sns@webbsanders.com; 
rrm@webbsanders.com; ceh@webbsanders.com; 
kbw@webbsanders.com; lma@webbsanders.com; 
sew@webbsanders.com; lfc@webbsanders.com; 
jsr@webbsanders.com; smf@webbsanders.com; 
amy@webbsanders.com; mks@webbsanders.com  

William E. Whitfield, III - whitbill@bryantdukes.com; whitbill@aol.com  

Harlan F. Winn , III - hwinn@bfgwc.com; lspice@bfgwc.com; arodgers@bfgwc.com 

Derek A. Wyatt - dwyatt@davidnutt.com; paralegals@davidnutt.com;   
 mcalister@davidnutt.com 

and I hereby certify that I have mailed by United States Postal Service the document to the 
following non-ECF participants: 
 
 NONE 
 
 THIS, the 14th day of January, 2008. 
 
 
 
       s/ H. Hunter Twiford, III    
       H. HUNTER TWIFORD, III 
 
 

  
 
 
 


