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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

UNITED STATES OF AMERICA

v.  CRIMINAL NO.  3:07CR192

RICHARD F. SCRUGGS,
DAVID ZACHARY SCRUGGS, and
SIDNEY A. BACKSTROM

GOVERNMENT’S RESPONSE TO THE DEFENDANTS’ SECOND MOTION FOR
DISCOVERY

Comes now the United States and files this its response to the defendants’ second motion

for discovery.  In support of its response, the government would state as follows:

With the present motion, the defendants have made essentially four arguments: First, the

defendants argue that the Court should order documents identified at the February 20-21 hearing;

second, the defendants repeat a request for Brady/Giglio material; third, they ask for “Rule 16

Material Related to the Allegations Regarding Wilson v. Scruggs; and fourth, they ask for

Brady/Giglio material related to Wilson v. Scruggs.  The government will respond to each of

these in turn.

A.  Documents Identified at the February 20-21 Hearing

1.  Judge Lackey’s “Note on Tim Balducci”

With this first portion of their argument, the defendants ask for a “Note on Tim

Balducci.”  The defendants are referring to Judge Lackey’s statement attached to an FBI 302

report drafted by Agent William Delaney, and the 302 was produced pursuant to the Jencks Act

following Agent Delaney’s testimony on February 20.  The document to which the defendants

refer is a statement of Judge Lackey and falls squarely within the Jencks Act.  As such, it will be
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provided to defense counsel pursuant to the provisions of the Act.

2.  Materials Relating to the Failed Recording of the May 3, 2007 Telephone Call
Between Judge Lackey and Balducci

Next, the defendants point to the events surrounding Judge Lackey’s telephone call to

Tim Balducci on May 3.  As explained at the hearing on February 20, that telephone call was not

recorded.  Judge Lackey attempted to record it but failed, and Agent Delaney explained under

oath that only the preamble was recorded.  Because the preamble is neither exculpatory nor

relevant, there is no reason to produce either the recording or the recording equipment used.

3.  All Reports, Notes, and Documents Related to the Government’s May 22, 2007
Meeting with Judge Lackey

The defendants concede that the government provided to them an FBI 302 report

concerning the May 22, 2007 meeting with Judge Lackey.  As mentioned in the government’s

response to the defendants’ first motion to compel discovery, these 302s accurately reflect the

notes taken by the agents during those interviews, and the Fifth Circuit has made it clear that

“Rule 16(a)(1)(A) does not grant a criminal defendant a right to preparatory interview notes

where the content of those notes have been accurately captured in a type-written report, such as a

302 . . . .”  United States v. Brown, 303 F.3d 582, 590 (5th Cir. 2002).  As such, the government

has produced the documents sought by the defendants.     

4.  All Reports, Notes, and Documents Related to the Government’s November 2,
2007 Interview of Balducci

A Form 1023 is a report done by the FBI just as a 302 is a report done by the FBI.  The

defendants again seek the notes supporting the FBI report, but the report accurately reflects the

interview, and as mentioned supra, Rule 16(a)(1)(A) does not grant a criminal defendant a right

to preparatory interview notes where the content of those notes have been accurately captured in
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a type-written report, such as a 302 . . . .”  United States v. Brown, 303 F.3d 582, 590 (5th Cir.

2002). 

5.  Balducci’s Desk Calendars

The Form 1023 provided to the defendants on February 20 referred to Tim Balducci’s

desk calendar.  Citing no authority, the defendants contend that the government should be

ordered to produce the calendars.  Because nothing within the rules or caselaw provides as such,

the government is under no obligation to produce the calendars.

6.  Balducci’s Telephone Records

Finally, the defendants ask for Balducci’s telephone records.  The government has

produced these records in both disk and paper format and believes the defendants mistakenly 

requested them.

B.  Brady/Giglio

The defendants request Brady/Giglio material “[r]egarding the allegations in the

indictment,” and later “[r]elated to the allegations regarding Wilson v. Scruggs.”  With both

requests, the defendants provide a laundry list of instances in which apparently they believe

Brady/Giglio material exists.  The government is well aware of its obligations pursuant to Brady

v. Maryland and Giglio v. United States and at the present time is unaware of any such

information.

C.  Rule 16 Material Related to the Allegations Regarding Wilson v. Scruggs

Pursuant to Rule 404(b) of the Federal Rules of Evidence, the government provided

notice to the defendants that it planned to introduce evidence related to Wilson v. Scruggs in its

case in chief. Following the February 20-21 hearing, this Court denied the defendants’ motion to
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exclude that evidence.  Understanding that the evidence will now be admitted in the

government’s case, the defendants request discovery related to that case just as they requested

discovery related to the present case.  However, it is well established that the rules of evidence

are not the rules of discovery.  See United States v. Williams, 792 F. Supp. 1120, 1134 (S.D. Ind.

1992).  

The language of Rule 404(b) mandates notice by the government, upon request by the

defendant, “of the general nature of any such evidence it intends to introduce at trial.”  As

reflected in the 1991 Advisory Committee Notes, a “particularity” requirement similar to that

required in charging documents was considered and rejected in favor of a generalized notice

provision that requires the prosecution simply to disclose the general nature of the extrinsic act

evidence.  The notice “‘need not provide precise details regarding the date, time, and place of the

prior acts,’ but it must characterize the conduct to a sufficient degree to fairly apprise the

defendant of its general nature.”  United States v. Jackson, 850 F. Supp. 1481, 1493 (D. Kan.

1994) (quoting United States v. Lone, 814 F. Supp. 72, 74 (D. Kan. 1993)).  The 404(b) notice

requirement does not dictate that the government produce documents or specific evidence which

it intends to introduce at trial.  Williams, 792 F. Supp. at 1134.  Rule 404(b) does not require the

production of any report substantiating the alleged conduct as part of the notice.  It is not a rule

of documentary discovery, nor is it a tool for open-ended discovery.  Jackson, 850 F. Supp. at

1493.  Finally, courts have routinely denied requests for even a greater particularity in 404(b)

notice.  Courts certainly have not held that a defendant is entitled to discovery in such instances

pursuant to Rule 16.  See, e.g., United States v. Erickson, 75 F.3d 470, 478 (9th Cir. 1996);

United States v. Kern, 12 F.3d 122, 124 (8th Cir. 1993); United States v. Watt, 911 F. Supp. 538,
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556-57 (D.C. Cir. 1995). 

Accordingly, the government’s notice was all that is mandated by the rule, and the

defendant’s motion as to this issue and the others discussed supra should be denied in whole.

Respectfully submitted,

JIM M. GREENLEE
United States Attorney

/s/ Thomas W. Dawson
By:
      THOMAS W. DAWSON
First Assistant United States Attorney
Mississippi Bar No. 6002

/s/ Robert H. Norman
By:
      ROBERT H. NORMAN
Assistant United States Attorney
Mississippi Bar No. 3880

/s/ David A. Sanders
By:
     DAVID A. SANDERS
Assistant United States Attorney
Mississippi Bar No. 10535
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CERTIFICATE OF SERVICE

I, DAVID A. SANDERS, Assistant United States Attorney, hereby certify that I

electronically filed the foregoing GOVERNMENT’S RESPONSE TO THE DEFENDANTS’

SECOND MOTION FOR DISCOVERY with the Clerk of the Court using the ECF system

which sent notification of such filing to the following:

wbraunig@kvn.com

bdooley@kvn.com

ngarrett@gbmkc.com

todd.graves@pobox.com

jkeker@kvn.com

tleblanc@kvn.com

jlittle@kvn.com

jrt@tannehillcarmean.com

trappf@phelps.com

This the _14th_ day of __March__, 2008.

__/s/ David A. Sanders_______________
DAVID A. SANDERS
Assistant United States Attorney
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